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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 

for the District of Columbia 

Equity No. 65312 

Fulton Trust Company of New York, Surviving Testa¬ 
mentary Trustee, and Joseph S. Graydon, Substituted 
Testamentary Trustee under the Last Will and Testa¬ 
ment of James McDonald, Deceased, Plaintiffs, 


vs. 

William H. Langroise, Executor of the Will of James Mc¬ 
Donald, Jr., Lula Brown McDonald, Widow of James 
McDonald, Jr., James ]\IcDonald, 3rd, and Robert 
Alexander ^FcDonald, Sons of said James McDonald, 
Jr., Defendants. 


United States of America, 

District of Columhia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit;— 
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1 In the District Court of the United States 

for the District of Columbia 

Holdin.sr an Equity Court. 

Filed Sept. 2,1937 
Equity No. 65,312 

Fulton Trust Company of New York, a corporation, 149 
Broadway, New York City, Survivin«: Testamentary 
Trustee, and Joseph S. Graydon, Union Trust Build¬ 
ing, Cincinnati, Ohio, Substituted Testamentary Trus¬ 
tee under the Last Will and Testament of James Mc¬ 
Donald, Deceased, Plaintiffs, 

vs. 

William H. Langroise, of Boise, Idaho, Executor of the 
Will of James McDonald, Jr., Lula Brown McDonald, 
of Boise, Idaho, Widow of said James McDonald, Jr., 
James McDonald, 3rd, of Rising River Ranch, Cassell, 
Shasta County, California, Robert Alexander Mc¬ 
Donald, 901 Powell Street, Apt. 26, San Francisco, 
California, Sons of said James McDonald, Jr., Defen¬ 
dants. 

Bill to Constrne Will and Instruct Trustees of James Mc¬ 
Donald, Sr. 

To the District Court of the United States for the Dis¬ 
trict of Columbia, holding an Equity Court: 

I. The plaintiff, Fulton Trust Company of New York, 
is a corporation organized and existing under the laws of 
the State of New York and having its principal office and 
place of business at 149 Broadway, New York City. The 
plaintiff, Joseph S. Graydon, is a citizen of the United 
States, a member of the Bar of the State of Ohio and a 
resident of Cincinnati in that State. Said Fulton Trust 
Company of New York is Testamentary Trustee un- 

2 der the Last Will and Testament of James McDon¬ 
ald, Sr., a resident of the District of Columbia at the 

time of his death. Said Joseph S. Graydon was substituted 
as Testamentary Trustee for Lawrence Maxwell, resigned 
and now deceased, in accordance with the provisions of 
said will and by order of the Supreme Court of the District 
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of Columbia in Equity Cause No. 40,082, February 10th, 
1926. Said plaintiffs are now and since their qualification 
have been administering: the trust estate of said decedent 
under the supervision of this Honorable Court in accor¬ 
dance with the directions contained in his Will, as construed 
by this Court and the United States Court of Appeals for 
the District of Columbia in the cases hereinafter referred 
to, and have accounted annually to this Court in Equity 
Cause No. 40,082, wherein jurisdiction of the parties and 
subject matter was reserved. Plaintiffs bring this suit 
against the defendants for the reasons hereinafter stated. 

II. The defendant, William H. Langroise, is a citizen of 
the United States and a resident of Boise, County of Ada, 
State of Idaho, and is the Executor of the Last Will and 
Testament of James McDonald, Jr., who died on or about 
July 2, 1936, a resident of said Boise, leaving a Last Will 
and Testament, and certain codicils thereto, which were 
duly admitted to i)robate and i-ccord in the Probate Court 
for the County of Ada, State of Idaho, and letters testa¬ 
mentary issued thereon to said Langroise by order of said 
Probate Court August 20th, 1936. Said Langroise is now 
the qualified and acting Executor of the Estate of said 
James McDonald, Jr., and is sued as such Executor and as 
the representative of all persons who may have any rights 
in or enforceable claims against any portion of the trust 
estate of said James McDonald, Sr., to which the said 
James McDonald, Jr., may have been entitled at the time 
of his death, and esiiecially the creditors and assign- 
3 ees of said James McDonald, Jr., hereinafter men¬ 
tioned. 

The defendant, Lula Brown McDonald, is a citizen of the 
United States, a resident of Boise, Idaho, the widow of said 
James McDonald, Jr., and the principal beneficiary, as 
plaintiffs are informed and aver, under the provisions of 
his said Last Will and Testament. 

The defendant, James McDonald, 3rd, is a citizen of the 
United States and resides at Rising River Ranch, Cassell, 
Shasta County, California, and the defendant, Robert Alex¬ 
ander McDonald, is a citizen of the United States and re¬ 
sides at 901 Powell Street, Apt. 26, San Francisco, Cali¬ 
fornia. Said defendants are sons of said James McDonald, 
Jr., by his divorced wife, Beulah L. Martin, and are the 


4 


JAMES MCDONALD, 3rD., ET AL., VS. 


sole surviving descendants of the testator, James McDon¬ 
ald, Sr. 

All of said defendants are of full age, otherwise sui juris 
and are sued, respectively, in their individual and repre¬ 
sentative capacities for the reasons hereinafter set forth. 

III. The testator, James McDonald, Sr., a citizen of the 
United States, for many years residing in London, En¬ 
gland, died at his residence, 1701 22nd Street, N. AV., in the 
City of Washington, D. C., January 13th, 1915, leaving a 
Last Will and Testament executed June 26th, 1913, and a 
Codicil thereto executed April 14th, 1914, which were duly 
admitted to probate and record by this Honorable Court, 
holding a Probate Court, January 20th, 1915, and letters 
testamentary thereon issued to Lawrence Maxwell and said 
Fulton Trust Company of New York, the Executors nomi¬ 
nated therein. At the date of the execution of said Will, 
testator’s son, Janies McDonald, Jr., was married to his 
wife Beulah and their first child, James, 3rd, was eu verUre 
sa mere and was born September 10th, 1913. On the date 
of the testator’s death, the second child of James 
4 McDonald, Jr., was cu treufre sa mere and was born 
May 12th, 1915. 

A photostat copy of the holographic Will of the testator, 
which plaintiffs are informed and aver was drawn by him 
without the assistance of counsel, is attached hereto as Ex¬ 
hibit A, and it is prayed that it may be read and referred 
to as a part hereof. 

This Will gave rise to much important litigation in the 
Courts of the District of Columbia. Certain questions in¬ 
volving the share of the widow, Charlotte Jane Isabelle 
McDonald, were determined by decision of the Court of 
Appeals (45 App. D. C. 462), and subsequently, on ^lay 6th, 
1922, the testator’s son and sole heir at law, James Mc¬ 
Donald, Jr., instituted equity suit No. 40,082 in the Su- 
l)reme Court of the District of Columbia against said Ex¬ 
ecutors of the Will of his father, in which he alleged that 
certain provisions of said Will were in conflict with the law 
of the District of Columbia against perpetuities and void, 
and praying the Court to decree that he was entitled, as 
sole heir at law, to the possession of that portion of the 
estate which his father, the testator, had attempted to dis¬ 
pose of by said allegedly void provisions. Said Supreme 
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Court dismissed the Bill and on appeal taken to the Court 
of Appeals, the cause was submitted to and argued on a 
memorandum filed by the ai)peliant and appellees and de¬ 
cided May 3rd, 1926 (56 App. D. C. 287; 12 F. (2d) 822). 
In an opinion rendered by (iiief Justice Martin, the Court 
of Appeals upheld the validity of the questioned provisions 
of said Will and the interpretation placed thereon by the 
Executors and their counsel, which interpretation appel¬ 
lant asked the Court to accept. 

In his opinion, the Chief Justice stated the contentions 
of the respective parties and the decision of the Court in 
the following language: 

5 “The appellant, James McDonald, Jr., in his bill 

and the briefs filed in its support, has contended that 
so much of the testator’s will as deals with the residuary 
estate, namely, paragrajJis ]\r, N, 0, and P, is wholly void, 
and that said estate fell as upon intestacy to the appellant 
as the testator’s sole surviving child and heir at law. He 
has based this contention upon fhe view that no estate 
vested in possession under said will within the period de¬ 
manded by the aforesaid statute against perpetuities, and 
that clauses, M, N, 0, and P constitute so far an entire and 
indivisible testamentarv scheme as to make the invalidity 
of any part of said scheme fatal to the whole. 

“In addition, the a])])ellant has asserted by his bill that 
under said will the executors have no right or authority to 
retain and accumulate the income derived from said estate 
or accruing thereon from time to time, and that the appel¬ 
lant is entitled to have such income paid over to him from 
time to time as the same may accrue. 

“The executors under said will have asserted in their 
turn throughout this litigation, and now assert in this court, 
that upon the death of the testator a present estate vested 
ill the appellant to the extent of one-half of said residuary 
estate, and in the infant defendants as to the remaining 
one-half, share and share alike, subject to the duty of the 
executors to retain the corpus of said estate until the pe¬ 
riod fixed by the will for the distribution of the same shall 
arrive, to wit, until the oldest surviving child of appellant, 
living at the death of the testator, shall reach the age of 

30 vears. 

•> 
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“By the decree below appellant’s bill was dismissed 
upon motion to that effect, but jurisdiction of the cause was 
expressly retained for such further orders or instructions 
regardin«>: the administration of the trusts created by said 
will as might be deemed necessaiw upon application of any 
of the parties to said suit. 

“It is now stated in this court to be the desire of the 
appellant, and of the other parties to this suit, that the 
same may be determined as speedily as possible, having a 
just regard to the rights of all parties in interest, and espe¬ 
cially to the rights of the infant defendants, the children 
of the appellant. The appellant therefore proposes that 
the court shall now accept the interpretation placed upon 
the ^\dll of James McDonald by the counsel for the execu¬ 
tors herein, and direct the court below to enter a decree 
instructed the executors and trustees thereunder as fol¬ 
lows : 

“(1) That upon the death of the testator, James Mev 
Donald, the appellant, Janies McDonald, Jr., took a present 
vested interest in the undivided one-half of the testator’s 
estate after the payment of debts, siiecific legacies, annui¬ 
ties, and costs of administration, the corpus thereof to be 
paid to said James by the executors under the will when his 
oldest child living at the testator’s death shall reach the 
age of 30 years. 

“(2) That pending the payment to said James of the 
principal of his one-half interest in said estate he is en¬ 
titled to receive, and the said executors and trustees shall 
pay to him, in addition to the annuity provided for him by 
the codicil of said will, the cash income upon the said 
6 one-half interest accrued thereon to this date, and 
the future cash income thereon from time to time 
as the same shall accrue hereafter. 

“(3) That upon the death of the testator, James Mc¬ 
Donald, the infant defendants and appellees, James Mc¬ 
Donald, 3d, and Robert Alexander McDonald, took a pres¬ 
ent vested interest in the remaining one-half of the estate 
of said testator after the payment of debts, specific lega¬ 
cies, annuities, and costs of administration, the same to be 
divided between them, share and share alike; such division 
and distribution to be made when the oldest of said chil- 
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dren shall reach the age of 30 years, and otherwise pro¬ 
vided by the terms of said w’ill. 

“In answer to this proposal of the appellant, the execu¬ 
tors and trustees of the estate say that they cannot deny 
that the claim of the a])pellant to the income from his vested 

undivided one-half share in the net residuarv estate of the 

•> 

testator ‘is a logical deduction from the position assumed 
and the contention insisted upon by the executors and trus¬ 
tees in their brief filed in this cause.’ 

“The court has carefully considered the proposal of the 
appellant and the statement made by the executors and 
trustees, with the purpose of protecting the rights and in¬ 
terests of all parties to the record, especially the interests 
of the minor defendants herein, and also to give effect to 
the intentions of the testator as expressed in the wdll, and 
we are convinced that these considerations require that the 
proposal aforesaid should be approved. 

“It is accordingly adjudged that the decree of the lower 
court dismissing the a])pellant’s bill bo and the same hereby 
is reversed, and this cause is remanded to the lower court, 
with insti’uctions to enter a decree instructing the execu¬ 
tors and trustees aforesaid to proceed in the execution and 
performance of said trust as follows, to wit: 

“(1) That upon the death of the testator, James Mc¬ 
Donald, the appellant, James McDonald, Jr., took a pres¬ 
ent vested interest in the undivided one-half of the testa¬ 
tor’s estate after the payment of debts, specific legacies, 
annuities, and costs of administration, the corpus thereof 
to be j)aid to said James by the executors under the will 
when his oldest child living at the testator’s death shall 
reach the age of 30 years. 

“(2) That pending the payment to said James of the 
principal of his one-half interest in said estate he is en¬ 
titled to receive, and the said executors and trustees shall 
pay to him, in addition to the annuity pi-ovided for him by 
the codicil of said will, the cash income upon the said one- 
half interest accrued thereon to this date and the future 
cash income thereon from time to time as the same shall 
accrue hereafter. 

“(3) That upon the death of the testator, James Mc¬ 
Donald, the infant defendants and appellees, James Mc¬ 
Donald, 3d, and Robert Alexander McDonald, took a pres- 
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cut vested interest in the remaining one-half of the estate 
of said testator after the payment of debts, specific lega¬ 
cies, annuities, and costs of administration, the same to be 
' divided between them, share and share alike, such 

7 division and distribution to be made when the oldest 
i of said children shall reach the age of 30 years, and 

otherwise provided by the terms of the will. 

“The cause is also remanded for such further orders or 
instructions regarding the administration of the trusts 
created by said will, consistently with the foregoing, as 
may be deemed necessary upon apidication of any of the 
parties to the suit. The costs to bo paid by the estate.” 

A decree in accordance with the mandate of the Court of 
I Appeals was entered by this Court in said Equity Cause 
I Xo. 40,082 and said Executors turned over and distributed 
to said .James McDonald, .Jr., or for his benefit, the income 
I which had accumulated on his one-half share in his father’s 
estate and retained the income from the remaining one-half 
for his said children, the defendants .Tames, 3rd, and Robert 
Alexander McDonald, who were then minors. 

Upon the completion of their administration, about .July 
12th, 192.3, said Executors turned over the residue of the 
estate to themselves as Trustees and their various Ac- 
i counts, from One to Nine, inclusive, were approved and 
passed by this Court, holding a Probate Court, in Adminis- 
I tration Cause No. 21,417. Subsecpiently, Lawrence Max- 
I well resigned (and afterwards died) and the plaintiff, 
.Joseph S. Graydon, was substituted as Testamentary Trus¬ 
tee in accordance with the provisions of the testator’s will 
i and by order of this Court in said Equity Cause No. 40,082, 
entered February 10th, 1926, and since his appointment 
and qualification, he has acted with his Co-Trustee, said 
Fulton Trust Company of New York, in all matters con¬ 
nected with the administration of the trust, and said Trus- 
i tees have filed Nine Accounts, all of which have been ap¬ 
proved by orders of this Court entered in said Equity 
Cause No. 40,082. 

On or about ^lay 23rd, 1929, the Bank of America of 
California, as Ancillary Guardian of said .James McDonald, 
3rd, and Robert Alexander McDonald, instituted a 
I 8 proceeding against said Trustee of the Estate of 
.James McDonald, Sr. to obtain the delivery to it as 
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such Guardian of so much of the trust fund as represented 
the accumulated income and the accruing: income from the 
share of said minors in the estate of their grandfather un¬ 
der theii- interpretation of said decision of the Court of 
Apjieals in 56 App. D. C. 287. Tliis Court entered a decree 
sustaining the claim of the Ancillary Guardian and direct- 
ing the payment by the Trustees of the accrued and accru¬ 
ing income to said Guardian. Upon api)eal to the Court of 
Appeals by the idaintiffs as Trustees of the Estate of 
James ]\rcDonald, Sr., this decree was reversed in a per 
curiam decision June 1st, 1931, (60 App. D. C. 240; 50 F. 
(2d) 1005). 

After rec'iting the contentions of the parties and the deci¬ 
sion of the Court below, the Court of Appeals said: 

‘‘"We do not agree with the conclusion reached by the 
lower court. Tt is plain from the terms of the will that the 
testator intended and understood that he was providing 
for his grandchildren during their minority bv means of 
the allowance to their father of $2,500 for each child until 
he became 15 years of age, and $3,000 for each child until 
reaching the age of 21 years, which sums were bequeathed 
to their father. James McDonald, Jr., in addition to the 
personal allowances bequeathed to him; and that the an¬ 
nuity of $4,000 foi‘ each child, after becoming 21 years of 
age and continuing until the division of the estate, was to 
be the exclusive i)rovision for them during that period. 
Accordingly, it was not the will of the testator that the ac¬ 
cruing income from their one-half interest in the estate 
should be paid to either of the minors before reaching the 
age of 30 years. 

“On ]\ray 6, 1922, James McDonald, Jr., commenced a 
suit in the Su])reme Court of the District of Columbia, 
against the e.xecutors and legatees under testator’s will, 
claiming that the legacies above sot out and certain others 
in the will were null and void under the statute against 
l^ei’petuities, and that claimant, as sole heir and next of kin 
of testator, was vested with the absolute title to all that 
]-)ortion of the estate so affected, including the one-half 
interest in the estate bequeathed to these minors. 'He ac¬ 
cordingly ]u-ayed immediate possession of all such parts 
of decedent’s estate. The lower court held against his 
claim, and an appeal was taken to this court. McDonald v. 
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Maxwell et al., 56 App. D. C. 287, 12 F. (2d) 822. It is 
insisted by the appellees in this case that our decision in 
that case directly sustains their present contention. 

“We do not agree with this view. Our finding, 
9 and order in that case, respecting these minor grand¬ 
children, reads as follows: ‘(3) That upon the death 
of the testator, James McDonald, the infant defendants 
and appellees, James McDonald, 3d, and Robert Alexander 
! McDonald, took a present vested interest in the remaining 
' one-half of the estate of said testator after the pajunent of 
' debts, specific legacies, annuities and costs of administra- 
i tion, the same to be divided between them share and share 
alike, such division and distribution to be made when the 
oldest of said children shall reach the age of 30 vears, and 
otherwise provided by the terms of the Will.’ 

“This finding and order plainly recognizes that the dis¬ 
tribution to the grandchildren is to be made subject to the 
preceding provisions of the will, which, as already stated, 
plainly provide that they are to receive only the specific 
' legacies granted to them by the will, until the general dis¬ 
tribution shall be made when the oldest becomes 30 years 
of age. 

“The decree of the lower court is reversed, with costs, 
and this cause is remanded, with directions to dismiss the 
plaintiff’s petition.” 

A decree was entered in this C-ourt in accordance with 
the mandate of the (’ourt of Appeals. Thereafter, appli¬ 
cation was made to this Court in said Equity Cause No. 
40,082 by said James McDonald, 3i-d, and Robert Alexan¬ 
der McDonald, through their Guardian ad litem, Ralph D. 
Quintcr, for an allowance for their education, maintenance 
and support in addition to the annuities provided for them 
respectively in the Will of their grandfather, and this 
Court, by order entered May 20th, 1933, directed the plain¬ 
tiffs, as Trustees of the Estate of James McDonald, Sr., 
' to “pay out of the income accrued or hereafter accruing 
and set aside by said Trustees for the benefit of said 
minors” specified monthly allowances to be paid them dur¬ 
ing their respective minorities. 

By order entered in said cause November 6th, 1934, re- 
i citing that James McDonald, 3rd, had reached his majority 
September 10th, 1934, and by order entered in said cause 
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June 18th, 1936, reciting- that Robert Alexander McDonald 
had reached his majority May 12th, 1936, said Trustees 
were directed to continue said monthly payments until the 
further order of the Court. The plaintiffs, as Trustees, 
complied with said orders and all payments made to 
10 James McDonald, Jr. in his lifetime and to his sons, 
James McDonald, 3rd, and Robert Alexander Mc¬ 
Donald, under said decrees and orders are fully set forth 
in the Accounts of the plaintiffs, as Trustees, filed and ap¬ 
proved as aforesaid in said Equity Cause No. 40,082. 

Plaintiffs pray that the proceedings in said Equity Cause 
No. 40,082, the Reports and Accounts filed by the Trustees 
therein and the various orders and decrees entered in said 
cause may be taken and considered as a part hereof. 

IV. Plaintiffs are advised by counsel that the death of 
said James McDonald, Jr., July 2nd, 1936, the sole plain¬ 
tiff in said Equity Cause No. 40,082, caused the same to 
abate and they accordingly submit herewith, as Exhibit B, 
for the approval of the Court, their Tenth Account as Trus¬ 
tees of the Estate of James McDonald, Sr., covering the 
period from March 31st, 1936, to March 31st, 1937. 

This Account shows in detail all of the receipts and dis¬ 
bursements during the period covered thereby; the total 
amount of the principal and income of the estate; all dis¬ 
bursements therefrom and reservations made by the Trus¬ 
tees, and the stocks, bonds and other securities now con¬ 
stituting the trust estate remaining in the hands of the 
Trustees as of the date of said Account. The Account con¬ 
tains the following summary which is repeated for the con¬ 
venience of the Court and parties interested: 
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“SUMMARY STATEMENT OF ACCOUNT 
Prom March 31, 193G to March 31, 1937. 

PRINCIPAL 

Balance as per last account. 

Profit realized on sale of Assets. 

Forward 
11 Forward 

Amount transferred from Income Account, for pre¬ 


miums paid on purchase of bonds 

Income prior to July 2, 1936 . 5,771.21 

Income subsequent to July 2, 1936 . 2,096.75 


Administration expenses . 12,525.75 

Annuities paid . 12,216.67 


Balance of Principal 


INCOME 

As to Income prior to July 2, 1936 


Balance as per last account. 13,111.01 

Income from Investments . 41,624.12 


DISBLTISEMENTS 


54,735.13 


Charge James McDonald, Jr. 
beneficiary 

Set aside to Special Account $14,680.50 
One-half share income trans¬ 


ferred to Principal . 2,885.61 

Commission to Trustee .... 1,040.60 


$18,606.71 

Charge to James McDonald III 
and Robert A. McDonald 


beneficiaries 
Set apart to their 

account .$14,680.51 

One half share of 
income trans¬ 
ferred to Prin¬ 
cipal . 2,885.60 

Commissions to 

Trustees . 1,040.60 18,606.71 37,213.42 


Balance .... 17,521^1 


As to Income subsequent to .July 2, 1936. 

Income from Investments.$79,930.12 


$2,777,209.31 

35,.537.01 

$2,812,746.32 

$2,812,746.32 

7,867.96 

$2,820,614.28 

24,742.42 

$2,795,871.86 
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DISBURSEMENTS 

Amount transferred to Princi 

pal . 

Income tax paid . 

Accrued interest paid ... 
12 Commission to trustees .. 

Balance. 

Total Balance of Income 


2,090.75 

4,604.51 

1,2.39.04 

.3,934.55 11,874.85 


68,055.27 


85,576.98 


Aggregate balance of Principal and Income 


$2,881,448.84 


SPECIAL ACCOUNT 

Of Income set aside for James McDonald 3rd and Eobert Alexander McDonald 
the children of James McDonald, Jr. 

RECEIPTS 


Balance as per last account . $2,122,693.49 

Amount of cash set aside by Trustees. 14,680.51 

Profits realized on sale of assets. 65,112.09 

Income from investments . 58,840.03 


$2,261,326.12 

DISBURSEMENTS 

Administration expenses . $6,155.41 

Accrued interest on bonds purchased . 803.74 

Income to beneficiaries . 17,360.00 

Losses on sale of assets. 750.00 

Commissions to Trustees. 2,901.81 27,970.96 


Balance $2,233,355.16 


SPECIAL RESERVE ACCOUNTS 

Amount set aside from Income due James McDonald, Jr., to 
cover claims for Notes held by William F. Norman and other 
claims 

Balance on hand 1,304.59 


Amount set aside to pay Beulah L. Martin 

Balance on hand 4,166.67 


Amount hold in reserve pending settlement of Lien for Federal 
Income Tax against James McDonald, Jr. 

Balance on hand 34,166.20 


Dated March 31, 1937. 
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13 TRUST U/WILL OF JAMES McDONALD 

Disttribution of Cash Balance of Income shown in Tenth Annval Account of the. 

Trustees. 


These Balances arc summarized as follows: 

Income Accumulated Prior to July 2, 1936 $17,521.71 

Income Accumulated After .July 2, 1936 68,055.27 

Balance of Reserve for Notes held by William F. Norman, etc. 1,304.59 
From Funds previously set aside for Beulah L. Martin 4,166.67 

Reserved for Federal Income Ta.\ Liens 34,166.20 


Distribution — 

To Estate of James McDonald, Jr., deceased — 

Income due and Accrued to July 2, 1936, date of 
his death and balance of reserve funds set aside 
from his Inconie and undistributed on the date 
of his death, as follows: 

One-half share Income accumulated prior to .Tulv 

2, 1936 ‘ $8,760.85 

Balance Reserve for Notes held by William F. 

Norman, etc. 1,304.59 

Balance Reserve set aside for Beulah L. Martin 4,166.67 
Balance Reserve for Federal Income Tax Liens 34,166.20 


$125,214.44 


Total to Estate of James McDonald, Jr.— 

To Accumulation Account for Benefit of James McDonald, III, 
and Robert Alexander McDonald being one-half sluire In¬ 
come Accumulated Prior to July J, 1036 
Income Received after July 2, 1037 to be distributed iri accor¬ 
dance icith the terms of the will of James McDonald (Sr.) 


48,398.31 

8,760.86 

68,055.27 


$125,214.44 


14 V. The defendants, claiming that the death of 
James McDonald, Jr., terminated this large trust 
created by the Last Will and Testament of his father and 
that they are the only persons entitled thereto, have called 
upon the plaintiffs to deliver said trust estate to them in 
the following communications dated April 27th and April 
28th, 1937: 

“April 27, 1937 

Fulton Trust Company of New York, Surviving 
Testamentary Trustee, and Joseph S. Graydon, Esq., 
Substituted Testamentary Trustee, under the Last 
Will and Testament of James ^IcDonald, deceased, 

C/0 Messrs. McKennev, Flannery and Craighill 
Hibbs Building 
Washington, D. C. 

Gentlemen:— 

The death of James ^IcDonald, Jr. having terminated 
the trust created by the residuary clause of the last ^vill 
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and testament of James McDonald, the nndersifrned, as the 
only ])ersons entitled to said trust estate, do hereby call 
n])on the trustees to deliver to them the said trust estate, 
provided by said will of James ^kfcDonald, as construed by 
the United States Court of A])])eals for the District of Co¬ 
lumbia in the case of IMcDonald v. Maxwell et ah, 56 App. 
D. C. 287, as follows: 

One-half of the corpus of said trust estate, and all income 
accrued and unpaid thereon and accounted for by the trus¬ 
tees as income on the one-half share of said trust estate 
belonjrinj*- to James McDonald, Jr., to William H. Lan- 
u:roise, Executor of the Will of James ^IcDonald, Jr. 

One-fourth of the corpus of said trust estate, and the 
accumulated income thereon accounted for bv the trustees 
as income on the one-fourth share of said trust estate be- 
lon.i!:in;f>- to James McDonald, 3d, to said James McDon¬ 
ald, 3d. 

One-fourth of the coj-pus of said trust estate, and the 
accumulated income thereon accounted for by the trustees 
as income on the one-foui*th share of said trust estate be- 
lonji:ing to Robert Alexander McDonald, to said Robert 
Alexander iNIcDonald. 

If the trustees believe that, the District Court of the 
United States for the District of Columbia having- retained 
jurisdiction of this case, it is necessary for them to apply 
to the court for its direction to make such delivery, as here¬ 
inabove set forth, \vc respectfully request that you apply 
to the court for the necessary order in the ])remises. 

Respectfully, 

WILLIA:\r II. LAXGROISE 
Executor of the will of James 
McDonald, Jr. 

JAIMES McDonald 3rd 

ROBERT ALEXANDER 
McDonald 

By HESTER W. WEBB, 

His Attorney in Fact.’^ 
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15 “201 state Street 

Boise, Idaho 
April 28, 1937 

Messrs. McKeiiney, Flannery & Craipfhill 
Hibbs Building 
'Washington, D. C. 

Gentlemen:— 

I understand that the executor of the will of my deceased 
husband, James McDonald, Jr., and his children, James 
^IcDonald, 3d, and Bobert Alexander McDonald, have 
called ui)on the trustees of the estate of James McDonald, 
Sr., to deliver to them the ti-ust estate created by the resid¬ 
ual^’ clause of the will of said Janies McDonald, Sr., as set 
forth in their communication to the trustees under date of 
April 28, 1937. 

Upon the death of my husband, I consulted my attorneys, 
Messrs. Brown and Spurlock, of which firm my brother, 
Mr. Brown, is a member, who advised me that in their opin¬ 
ion my only right to imrticipate in the estate of James Mc¬ 
Donald, Sr. was under the will of my deceased husband, 
Janies ^IcDonald, Jr., the executor of which will is William 
H. Langroise, Escp T am of course following the advice of 

mv attornevs. 

• •> 

For your information I am enclosing herewith a letter 
from Messrs. Brown and Spurlock to me. 

As the prompt compliance with the request under date of 
April 28, 1937, made of the trustees by Mr. Langroise as 
executor and my husband’s two children will facilitate the 
administration of my husband's estate and make available 
funds for my maintenance, I earnestly request you, as the 
attornevs for the trustees, to notify the trustees that a 
prompt compliance with that reipiest will be sincerely ap¬ 
preciated by me. 

I wish to thank you for the courtesies your ofhco has ex¬ 
tended me since the death of mv husband. 

Very sincerely, 

LULA B. MCDONALD” 

VI. Prior to the death of said Janies McDonald, Jr., he 
had made certain agreements with and assignments to and 
for the benefit of various parties purporting to convey cer- 


FULTON TRUST COMPANY OP NEW YORK, A CORP., ET AL. 17 


tain ri<>:hts in his share of the trust estate created by his 
father’s will, and there is appended hereto as Exhibit C 
a list of such ajireements and/oi* assi'iuinents as hav'e been 
filed with the plaintiffs, as Trustees, prior to his death. 

Plaintiffs are informed and, therefore, aver that 
16 the defendants, and especially said William H. Lan- 
groise, have made ajyreements or commitments with 
said assij^nees and creditors of James McDonald, Jr., or 
some of them, reirarding: the ])ayment of their claims, but 
])laintiffs are without definite information of the nature of 
such a.i!:reements excepting that furnished in a letter dated 
May 7th, 1937, from Beulah L. Martin (the first wife of 
said James McDonald, Jr., and the mother of said James 
McDonald, 3rd, and Robert Alexander McDonald) and 
from Pro<'tor K. Perkins, dated May 13th, 1937, reading as 
follows: 

“Rising River Ranch 
Cassel 

Shasta Countv, California 
May 7, 1937 

Fulton Trust Company of New York, Surviving 
Testamentary Trustee, and Joseph S. Graydon, Esq., 
Substituted Testamentary Trustee, under the Last 
Will and Testament of James ^IcDonald, deceased, 
c/o Messrs. McKenney, Flannery and Craighill 
Hibbs Building 
Washington, D. C. 

Gentlemen: 

The undersigned, Beulah L. Martin, formerly Beulah B. 
^McDonald, respectfully represents to you that she is the 
owner and holder of a cei'tain claim or demand against the 
estate of James ^IcDonald, Jr., deceased, the payment of 
which claim is secured by assignment executed by James 
McDonald, Jr., and dated December 11, 1924, as modified 
and amended by instruments, in writing, dated December 
21, 1925, February 2, 1926, and June 2, 1936, said docu¬ 
ments having been heretofore served on you and now be¬ 
ing in your possession. 

You are further advised that T acknowledge receipt of a 
copy of that certain letter dated April 27, 1937, addressed 
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to vou and sicrned bv William H. Lanij:roise, Executor of 
the will of James ^FcDonald, Jr., James ^rcDonald, 3rd, 
and Robert Alexander McDonald, by Hester W. Webb, his 

attorney in fact. 

«> 

You are further advised that I concur in the request con¬ 
tained in said letter of April 27, 1937, for the delivery of 
said trust estate to William H. Lanj^roise, as Executor of 
the Will of James McDonald, Jr., and James McDonald, 
3rd, and Robert Alexandei- ^McDonald, and I consent that 
any amount of money or pro])erty to which I would be en¬ 
titled as an assipiee by reason of said assignments be de¬ 
livered to said William H. Langroise, Executor. 

Yours very truly, 

BEULAH L. MARTIN” 

17 “May 13, 1937 

Fulton Trust Com])any of New York, Surviving 
Testamentary Trustee, and Josej)h S. Graydon, Esq., 
Substituted Testamentaiy Trustee, under the Last 
Will and Testament of James McDonald, deceased, 
c/o Messrs. McKenney, Flannery and Craighill 
Hibbs Building 
Washington, D. C. 

Gentlemen: 

Please be advised that the undersigned is the owner and 
holder of a certain ])romisson’ note executed by James 
McDonald, Jr., deceased, the ])ayment of which note is se¬ 
cured by an assignment executed by James McDonald, Jr., 
dated January 17, 1927; that said assignment has hereto¬ 
fore been served on you and is now on file in your office. 

You are further advised that 1 herebv acknowledge re- 
ceipt of a copy of that certain letter dated Aj^ril 27, 1937, 
addressed to you and signed by William H. Langroise, 
Executor of the Will of James McDonald, Jr., James Mc¬ 
Donald 3rd, and Robert Alexander ^McDonald, by Hester 
W. Webb, his attorney in fact. 

You are further advised that I concur in the request con¬ 
tained in said letter of April 27, 1937, for the delivery of 
said trust estate to William H. Langroise, as Executor of 
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the Will of James McDonald, Jr., and James McDonald, 
3rd, and Robert Alexander McDonald, and I consent that 
any amount of money or property to which I would be en¬ 
titled as an assii*nee by reason of said assij^nment be de¬ 
livered to said William H. Langroise, Executor. 

Yours very trulv, 

PROCTOR K. PERKINS 

PKP:ep” 

VII. Plaintiffs are advdsed by their counsel and aver 

that they cannot with safety to themselves as Trustees or 

• • 

to the trust estate comjily with said demands of the defen¬ 
dants or any of them; that the death of James McDonald, 
Jr., prior to his eldest son reaching' tlie ago of 30 years, 
the time fixed by the Will of his father, as construed by the 
decisions of the Court of Appeals heioinbefore recited, has 
gdven rise to important questions of law which said Court 
of Appeals has never decided and which were not jiresented 
to it for decision: that said decisions of the Court 
18 of Appeals were predicated upon the facts, circum¬ 
stances and situations of the parties then existing 
and not ui)on contingencies which might or might not there¬ 
after hapi)en; that the Court of Appeals in said two deci¬ 
sions simply coiistrued the first sentence of Item M of the 
Last Will and Testament of James McDonald, Sr., as giv¬ 
ing a vested one-half interest in the trust estate created 
by his Will to his son, James ^IcDonald, Jr., and as there 
was no specific direction in the Will to accumulate the in¬ 
come therefrom, this income should be paid to said James 
^IcDonald, Jr., and the remaining one-half interest in said 
trust estate, both principal and income, less authorized de¬ 
ductions, should be held foi- his two children, the defen¬ 
dants, James McDonald, 3rd, and Robert Alexander Mc¬ 
Donald, until the elder reached the age of 30 years, when 
the principal of the trust estate was to be divided and dis¬ 
tributed. 

Plaintiffs are advised and aver that the Court of Ap- 
l)eals did not decide that the vested interests of said James 
McDonald, Jr., and of his said sons were absolute estates 
which could be devised or be(iueathcd by will oi* assigned 
or transferred by deed or which could be seized upon writ 
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of famishment or execution; nor did said Court of Ap¬ 
peals hold that said vested shares were not subject to de¬ 
feasance or divestiture in the event that said James Mc¬ 
Donald, Jr., said James McDonald, 3rd, and/or said Robert 
Ale.xander McDonald, should die prior to the time fixed for 
the division and distribution of the principal of the estate. 

Plaintiffs are further advised and aver that the Court 
of A])])eals in said decisions did not attem])t to construe 
or to strike down Item N or any other clauses or provisions 
of the Will of said Testator, item N savs: 

“If James should die leaving; a wife and issue the widow 
shall receive from the Estate an annual allowance of 
19 fifteen thousand dollars ($15000x) until the first 
child of Janies shall reach the ag:e of thirty (30) 
years when if still living; she shall receive one third (1/3) 
of the estate the remaining; two thirds (2/3) shall be di¬ 
vided among the issue in the manner set forth in para- 
gra])h M.” 

and was evidently intended to meet the very contingency 
which has arisen, i.e., the death of James leaving a wife 
and issue. 

Plaintiffs are further advised and aver that even if the 
widow and sons of James McDonald, Jr., are the persons 
])resently entitled to the estate under said Item N, this 
Court is without power to direct distribution to them in 
advance of the time fixed therefor and to accelerate and 
terminate the active trusts created by the Will of the tes¬ 
tator, especially as they, or some of them, may not survive 
until the time definitelv fixed for the distribution of the 
Trust estate, which contingency is provided for in other 
clauses of the testator’s will. 

VIII. During the period cov’ered by the Tenth Account 
herewith submitted and tlieir j^revious Accounts approved 
as aforesaid in said Equity Cause Xo. 40,082, the plaintiffs, 
as Trustees, have received as compensation for their ser¬ 
vices only a commission of 5% upon the income of the estate 
and have received no allowance from the principal of the 
trust. The character of this estate, with large investments 
in stocks of Oil Companies and other cor])orations which 
were receiv’ed from the testator; the difficulty of making 
safe investments and reinvestments during the years of 
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financial dei)ression; the numoroiis questions which have 
arisen as the result of the many assignments made by said 
James McDonald, Jr., in his lifetime and the controversies 
with his creditors in which the Trustees have been in¬ 
volved ; the constant necessitv foi- consultations between 
the plaintiff Trust Company located in New York City and 
its Co-Trustee residin<>: in Cincinnati, Ohio, and their 

20 counsel in '\Vashini>'ton, where the securities were 
held and the estate was beini>' administered; the ini- 

l)ortant litiii:ation in which the estjite has been involved, as 
indicated in their Reports and Accounts as Trustees; the 
numerous conferences between the Trustees and their coun¬ 
sel and the beneficiaries and other parties interested and 
their counsel which have taken place in New York, Wash- 
in.e:ton and elsewhere, have greatly added to the duties and 
resi)onsibilities and increased the burdens of the plaintiffs 
and made this commission upon income inadequate com¬ 
pensation for their services. Plaintiffs, therefore, respect¬ 
fully suggest and request that a reasonable allowance be 
made to them and to their counsel out of the i)rincipal of 
the trust estate in addition to said commission upon in¬ 
come. 

WHPIREFORE, the premises considered, your plaintiffs 
})ray as follows: 

1. That the writ of subpoena of this Honorable Court 
issue to the defendants, William H. Langroise, Lula Brown 
McDonald, James ^McDonald, 3rd, and Robert Alexander 
McDonald, requiring them and each of them to answer the 
exigencies of this Bill, and as all of said defendants are 
non-residents of the District of Columbia, that service may 
bo made of said summons and a copy of this Bill by regis¬ 
tered mail to their last known places of address, and that 
the usual notice of publication may be given to such defen¬ 
dants as do not voluntarily appear and answer; 

2. That the defendants be required to set forth their re¬ 
spective contentions regarding the meaning and validity of 
the trust provisions of the Last Will and Testament of said 
James McDonald, deceased, and that the Court construe 
said Last Will and Testament in the light of the decisions 

of the United States Court of Appeals for the Dis- 

21 trict of Columbia hereinbefore recited and the situ¬ 
ation which has since developed caused by the death 


22 


JAMES MCDONALD, 3rD., ET AL., VS. 


of James McDonald, Jr., and determine the true meaning 
! and intention of said testator as expressed tlierein and the 
time when or the ev^ent upon the happening of which said 
trust will determine and the estate become distributable; 

' 3. That a copy of the Tenth Account of the plaintiffs, 

i being Exhibit B herewith, may likewise be served upon said 
defendants, and uj)on consideration thereof by the Court, 
that said Account may be approved; 

4. That the Court may consider the services rendered 
and burdens assumed bv the Trustees throughout the ad- 
ministration of this trust estate and the responsibility 
which has devolved upon them as the result of this litigation 

I and make such compensation to them and their counsel out 
of the principal of said trust as the Court may deem rea¬ 
sonable and proper; 

5. That the plaintiffs may be given such other and fur¬ 
ther relief as to the Court may seem just and proper and 
that jurisdiction of this cause may be retained for such 

further orders and decrees as mav be necessarv to the 

• » 

’ i)roper administration of said trust estate and as the inter¬ 
ests of any of the parties may require. 

, FULTON TRUST COMPANY OF NEM' YORK 

i Bv ARTHUR J. MORRIS 

President. 

JOSEPH S. GRAYDON 
Trustees of the Estate of 

i James MaeDonald. deceased. 

McKENNEY, FLANNERY & CRAIGHILL 

Bv J. S. FLANNERY 

Attorneys for Plaintiffs, 

22 State of New York. 

County of Neiv YorJc, ss: 

I, Arthur J. Morris, the President of Fulton Trust Com¬ 
pany of New York, one of the Trustees under the Last Will 
and Testament of James McDonald, late of the District of 
Columbia, deceased, do solemnly swear that I have read the 
foregoing and annexed Bill by me subscribed as such Presi¬ 
dent; that I know the contents thereof; that the facts 
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therein stated upon by personal knowledge are true and 
those stated upon information and belief, I believe to be 
true. 

ARTHUR J. MORRIS 

Subscribed and sworn to before me this 1st day of Sep¬ 
tember, 1937. 

EDAVARD F. MEANY, JR. 
(Seal) Notary Public 

Notary Public, Queens Co. No. 
3062, Reg. No. 3208 Cert, filed 
in N. Y. Co. No. 938, Reg. No. 
8-M-598 

Commission expires March 30, 1938 

23 Exhibit to Bill of Complaint, 

(Copy of AVill and Codicil of James McDonald, Dec’d.) 

Filed Sop 2 1937 

(A) 1 James McDonald a citizen of the United States of 
America at present residing at 57 Cadogan Square, London 
England—temporarily—make this as and declare it to be 
my last Will and Testament All previous Wills are hereby 
revoked. 

(B) I request that all my debts at the time of my death 
and all the expenses attending my death and funeral be 
paid as pronq)tly as possible and that my wife and all others 
who are dependent on me and are provided for in this 
AA^ill, be supplied with such funds as may be necessary for 
them pending the carrying out of the provisions herein¬ 
after stated applying to them. 

(C) I bequeath to the following named persons—during 
their lives—the Annuities stated, to be paid to them at 
such times and in such amounts as they may desire; 

To Mrs. Nellie CariDcnter My Niece Three thousand dol¬ 
lars ($3,000x). 

To Mrs. C. H. Falloon My Mother-in-law Twenty-four 
hundred dollars ($2,400x). 

To Mrs. Sarah E Fraser My Cousin by Marriage Twelve 
hundred dollars ($l,200x). 

To Mrs. Helen B. Rule Aly Sister-in-law Nine hundred 
dollars ($900x). 
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To Mr. Robert Sanders My Brother-in-law Twelve hun¬ 
dred dollars ($l,200x). 

(D) I bequeath to the following named persons the 
amounts stated, to be paid to them as soon as legal formal¬ 
ities and financial ari-angements will permit. 

To Mrs. Flora Lourie My Grand Niece Twenty thousand 
dol la rs ($20,000x). 

To Mrs. May Affeld Adopted Child of my Sister Ten 
thousand dollars ($10,000x). 

To Mrs. ^famie Edwards. My (^ousin—(second) Ten 
thousand dollars ($10,000x). 


To Miss Helen Fraser of Columbus, Ohio, Five Thousand 
dollars ($5,000x). 


To Miss May Fraser “ ' 

do. 

P''ive thousand 

dollars ($5,000x). 

To Aliss Jessie Fraser “ 

do. 

Five thousand 

dollars ($5,000x). 

To Miss Clara Bowen of Pierre 

S. Dakota Ten thousand 

dollars ($10,000x). 

To Afiss Lille Bowen “ 

do. 

Ten thousand 

dollars ($10,000x). 

To Airs. Hugh Gibson of Cincinnati, 0. 

Three thousand 

dollars ($3,000x). 

To Airs. James Holmes “ 

do. 

Three thousand 

dollars ($3,000x). 

To Airs. Alary AA^eitzel “ 

do. 

Three thousand 

dollars ($3,000x). 

To Airs. Alex AIurisen of ('hic< 

igo. Ill. 

Three thousand 

dollars ($3,000x). 

To Airs, (^ora E. Rower of AA’i 

ivne. Pa. 

Ten thousand 

dollars ($10,(X)0x). 

To Air. J. AIcD. Holtzinger of 

do. 

Ten Thousand 

dollars ($10,000x). 

To Air. AA"m. R. Palmer, of Chicago, Ill. 

Three thousand 


dollars ($3,000x). 

To the Protestant AVidows and Old Mens Home in Cin- 
einnat/i, 0., Ten thousand dollars ($10,000x). 

(E) T bequeath to Alis T. AVrench my Step Daughter 
in trust for her two children Dilkusha and John AA’’rench 
and her Nephew James Jeram Briggs the sum of Sixty 
thousand dollars ($60,000x) being twenty thousand dollars 
($20,000x) for each of the three. She may pay out any 
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part or all of both interest and principal that may be neces¬ 
sary for their proper support and education and when they 
arrive at legal age she may either pay over to them the 

amount then due or continue to them as much as niav be suf- 

» 

ficient for their support until they reach the age of thirty 
years when she must pay over to them the amounts then 
due to them. If any of the three should die in the meantime 
leaving no issue—the shares of the deceased shall be divided 
share and share alike between the survivors. 

(F) I bequeath to the following named Servants—pro¬ 
vided they are still in my service at the time of my death: 

To Christina Watson Housekeeper One thousand pounds 
sterling (£1000). 

To Mrs. Johnson Cook One thousand pounds sterling 

(£ 1000 ). 

To Jessie Kittrcdge Housemaid Six hundred pounds ster¬ 
ling (£600). 

To J. Walter Jones Butler Eight hundred pounds sterling 
(£800). 

I also cancel Jones indebtedness to me of £400. 

(G) I bequeath to my Wife Charlotte Jane Isa- 
24 belle—if she survives me Six hundred shares (600) 

of the stock of the Standard Oil Co. of New Jersey 
and a i)ro rata (600/988383) of the stocks of all the com- 
j)anies formerly subsidiaries of the said Standard Oil Co. 
of New Jersev Stocks of which I am the owner at the time 

tt 

of mv death. This is in addition to the one hundred and 
fifty thousand dollars ($150,000x) due to her from me under 
our ante-nuptial agreement. 

If she shall have died before me and I have not othervdse 
provided by will or codicil one third (1/3) of this bequest 
shall go to her Son Arthur B. (’ampbell, one third (1/3) to 
her sister Mrs. Bernard ^leuser—or issue—and one third 
(1/3) to my Niece Nellie Carpenter her issue or direct de¬ 
scendants. In the event of any of these three having died 
descendants. In the event of any of these three having died 
leaving no issue or direct descendants the share or shares 
of the deceased shall go to the survivor or survivors, or the 
issue or direct desceiuh'iits of such survivor or survivors. 

(H) I bequeath to my wife—Charlotte Jane Isabelle— 
in trust for her son Arthur B. Campbell two hundred (200) 
shares of the stock of the Standarcl Oil Co. of New Jersey 


26 


JAMES MCDONALD, 3rD., ET AL., VS. 


and a pro rata (200/983383) of the stocks of all the Com¬ 
panies formerly subsidiary to the said Standard Oil Co. of 
New Jersey of which I am owner of stocks at the time of 
my death. She may pay over to him any part or all of 
iboth interest and principal as she may deem desirable until 
he reaches the ajre of thirty years when she must jiay over 
ito him the entire amount then remaining in the fund. 

(I) I bequeath to my son James jMcDonald Jr. an An¬ 
nuity of ten thousand dollars $10,000.x until he reaches the 
age of twenty-six (26) years—After that age until he 
reaches the age of thirty (30) years the Annuity shall be 
twelve thousand dollars ($12,000x). From the age of thirty 
(30) years during his life or until the estate is divided as 
hereinafter provided the Annuity shall be fifteen thousand 
dollars ($15,000). James shall also have an annual allow¬ 
ance of twenty-five hundred dollars ($2,.500x) for each child 
his wife may bear him until the child reaches the age of 
fifteen years (15) after that the allowance shall be three 
Ithousand dollars ($3,000) until the child reaches the age of 
twenty-one (21) years. 

(J) T bequeath to James my library now contained in 
my present residence on condition that he keeps it intact 
for his eldest son after his own death. The executors shall 
pay the expenses of packing and transport to such place as 
James may designate T also bequeath to James the jewelry 
now in my possession which was worn by his Mother as 
family jewels. These jewels may be worn by his wife dur¬ 
ing her life time. After her death the jewelry shall go 
to her eldest son or his issue if he shall have died leaving 
issue. If the eldest son shall have died leaving no issue the 
jewels shall go to the next eldest son or his issue or failing 
such to the third eldest or issue my desire being that the 
jewelry continues to be worn by a ^IcDonald so long as a 
direct descendant of mine is alive. If no son of James or 
issue of a son is living at the time of the death of his wife 
the jewelry shall go to the eldest living daughter. I also 
bequeath to James all the pictures and other effects—^now 
contained in my present residence—which are in any way 
connected with himself, his ^[other’s family—or my own— 
the McDonald—family except a portrait of myself by Now¬ 
ell which is the property of my wife, Charlotte J. Isabelle. 

(K) I hereby authorize the executors to invest in any 
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business of which they approve and in the management of 
which James must take an active part any sum not exceed¬ 
ing One hundred thousand dollars ($100,600x). All profits 
resulting from the investment shall go entirely to James 
but the principal shall remain part of the estate until the 
estate is divided in accordance with the provisions herein¬ 
before stated and may be recalled by the executors if they 
deem it desirable to do so before the division takes place. 
I also hereby authorize my executors to have built for 
James a residence at such time and place as he may desig¬ 
nate at a cost of not exceeding thirtv thousand dollars 
($30,000x). 

(L) There being a mortgage of eight thousand pounds 
(£8000.) on my residence 57 Cad.ogaii Square London Eng. 
and as I do not desire to increase my investment in En¬ 
gland if the present holder of the mortgage will not consent 
to extend the time for a period not exceeding two years or 
if the Mortgage cannot be transferred to some other party 
on the same terms and for a period not exceeding two 
years—the property shall be sold as soon as this can be done 

without too great a sacrifice. If however the present 
25 holder of the moi*tgage or a successor on the same 

terms shall extend the time of the mortgage for a 
term not exceeding two years (2) my wife may occupy it for 
any part or all of that period the executors paying all in¬ 
terest, rates, taxes, ground rent and insurance during her 
occupancy. At the expiration of the two years or earlier 
if my wife should cease to occupy it, the property shall be 
sold the proceeds to be part of the estate. The pictures, 
furniture—ornaments and all other efi’ects contained in the 
house—excepting such as may still remain which I herein¬ 
before bequeathed to James, and my portrait by Nowell 
the property of my wife—and all other properties and ef¬ 
fects which are the personal effects of my wife—shall be 
divided equally between my wife and James in such man¬ 
ner as they may agree on between themselves. 

(M) Each child of Janies, by his wife, shall after reach¬ 
ing the age of twenty-one (21) years receive an Annuity 
of four thousand dollars ($4000x) until the oldest surviv¬ 
ing one shall reach the age of thirty (30) years when if 
James is still living the estate shall be divided as follows: 
One half (Mj) shall go to James the remaining one half {Vz) 
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shall be divided between the children share and share alike. 
If any of the children shall have died before reaching- the 
age of thirty (30) years leaving a wife and child or chil¬ 
dren the share of such child shall go to the wife and child 
or children in such manner as the executors may deem best. 
The share of the child who has reached the age of thirty 
years shall be made over to him at once but the shares of 
those who have not reached that age shall be held in trust 
by the executors and shall be made over to them as they 
reach the said age. The share or shares of any child or 
children who may have died before reaching said age leaving 
a wife and issue may be divided between the wife and issue 
at such time and in such man;*v.‘r as the executors may deem 
best. This provision ai)pj.''.s in the event of the deceased 
child being a woman in which case the word husband shall 
be substituted for that of wife. 

(N) If James should die leaving a wife and issue the 
widow shall receive from the Estate an annual allowance 
of fifteen thousand dollars ($15000x) until the first child 
of James shall reach the age of thirty (30) years when if 
still living she shall receive one third (1/3) of the estate 
the remaining two thirds (2/3) shall be divided among the 
issue in the manner set forth in jjaragraph M. 

(O) If James should die leaving a widow but no children 
or issue of children, the Widow shall receive one third of the 
estate and the remaining two-thirds (2/3) shall be divided 
equally between my Niece Nellie Carpenter or her direct 
descendants—the direct descendants of my present wife— 
the direct descendants of my first wife (Carre Rule) and 
the Protestant Widows and Old Men’s Home in Cincin¬ 
nati, 0. 

(P) If James should die leaving neither widow nor issue 
nor direct descendants of issue the entire estate shall be 
equally divided between the beneficiaries named and in the 
manner set forth in Paragraph 0. 

(Q) If James should die leaving a Widow she shall have 
during her life the use free of rent of any residence that 
may have been built for James under the provision set 
forth in Paragraph K. 

(R) I hereby appoint Lawrence Maxwell of Cincinnati, 0. 
and the Fulton Trust Co. 149 Broadway New York to be 
the first executors of this Will and Testament. They shall 
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have as full and complete powers as regards the manage¬ 
ment of the estate as I myself would have if living—it be¬ 
ing understood however that thev shall carrv out all the 
provisions set forth in this Will and any Codicil or Codicils 
I may hereafter make to it. They shall have power to 
nominate a successor to either of them who may desire to 
retire from the Executorship or who may from any cause 
be unable to fulfil- the duties of executor. This authority 
shall extend to all their successors. In the event that—from 
some unfor-seen reason onlv one of the executors is avail- 
able to attend to any matter requiring immediate atten¬ 
tion such executor shall have all the power and authority 
that could be exercised by the two acting together. If a 
successor to a retiring direcfoR^has not been nominated 
prior to the retiring executor having ceased to act— 
26 the remaining executor shall in consultation with my 
son James—if he is then living—nominate the suc¬ 
cessor. If Janies is not then living the surviving executor 
shall with the approval of the court having jurisdiction 
nominate the successor. It is natural and desirable that 
the Fulton Trust Company should be the custodian of the 
assets of the estate but all transactions of any nature out¬ 
side of those demanded by the provisions this Will and any 
Codicils shall have the approval of the other if another ex¬ 
ists at the time. As long as Lawrence Maxwell continues 
to be an executor he shall — full charge of all legal matters 
pertaining to the executorship. The executors shall have 
the power to have this Will probated in any court they may 
select—if in the meantime I have not acquired a residence 
in the United States. The executors shall receive such re¬ 
muneration as is customarv in such cases and shall not be 
required to furnish any bond or security. 

(S) I desire that this Will shall not be made public if this 
can be legally avoided. 

Witness iny hand and Seal this twenty-sixth Day of June 
1913. 

JAMES McDonald, [j. mcd. seal]. 

Witnesses. 

We the undersigned bear witness that James McDonald 
is well known to us personally, that he has declared to us 
that this document is his last Will and Testament, that we 
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liave seen him si«m and seal it, and that we fully believe him 
to be in such condition both physically and mentally as to 
enable him to make a Will with due care and consideration. 
We have further heard him declare that he is a citizen of 
the United States of America at i)resent residing; in London 
Enjfland but havinfi: the intention of returninu: to and a 2 :ain 
takiiiij up his residence in the United States when circum¬ 
stances will permit. 

F. E. POWELL, 

Rockwood, Walton-on-Thames. 

JAMES S. HACK, 

“Conway,” Hallswelle Road, Golder’s Green, N. W. 

27 Filed Jan 19 1915 James Taire Recorder of Wills, 
D. C. Clerk of Probate Court 

I, James ^IcDonald a citizen of the United States of 
America, at present tem])orarily residinjj; at Number 57 
Cadojran Square London Enjrland do make publish and de¬ 
clare this to be a Codicil to my last Will and Testament 
bearins: date the 26th dav of June in the rear One thousand 
nine hundred and thirteen in manner and form following? 
that is to say 

First.—I do hereby revoke and annul the annuitv of Three 

• ft 

thousand Dollars aiven and bequeathed to my niece ]Mrs. 
Nellie Carpenter by para.ai'aph C. of my said will and in 
place and stead thereof 1 .u:ive and bequeath unto my said 
niece Mrs. Nellie Carpenter an annuity of Three thousand 
six hundred Dollars during her natural life. 

Second.—I do hereby revoke and annul the annuity of 
Two thousand four hundred Dollars a year given and be¬ 
queathed to my mother-in-law Mrs. C. H. Falloon by ])ara- 
graph C. of my said will for and during her natural life and 
in place and stead thereof I give and bequeath unto my 
said mother-in-law ^Irs. (\ H. Falloon an annuity of Three 
thousand Dollars during her natural life. 

Third:—I hereby revoke and annul the paragraph of my 
said will designated “I” and in place and stead thereof 
I do hereby give and bequeath to my son James McDonald 
an annuity of Fifteen thousand Dollars until he reaches the 
age of twentv-six vears after that age until he reaches the 
age of thirty years the annuity shall be Eighteen thousand 
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Dollars from the ajye of thirty years dnrini^ his life or until 
the estate is divided as provided in said will the an- 

28 nuity shall be Twenty thousand Dollars James shall 
also have an additional annuity of Twenty-five hun¬ 
dred Dollars for each child his wife mav bear him and liv- 
ing at my decease until the child reaches the age of fifteen 
years after that the said additional annuity shall be Three 
thousand Dollars until the child reaches the age of twenty- 
one years. 

Fourth:—I hereby revoke and annul the latter part of 
the paragraph of my said will designated “ J” which reads 
as follows: “I also bequeath to James all the pictures and 
other etfects now contained in my present residence which 
are in any way connected with himself his mother’s family 
or my own the McDonald family except a portrait of my 
self by Nowell which is the proi)erty of my wife Charlotte 
J. Isabelle” and I also revoke and annul the latter part of 
the paragrai)h of my said will designated “L” which reads 
as follows:—“the pictures furniture ornaments and all 
other etfects contained in the house excepting such as may 
still remain which I hereinbefore bequeathed to James and 
my portrait by Nowell the property of my wife and all 
other proi)erties and etfects which are the personal etfects 
of my wife shall be divided equally between my wife and 
James in such manner as they may agree on between them¬ 
selves” and in place and stead thereof I hereby provide as 
follows: All my household furniture useful and ornamen¬ 
tal china engravings paintings statuary bronzes and all 
other works of art ornament or curiosity of which 1 was 
])ossessed previous to my marriage to my i)resent wife I 
give and bequeath unto my son James McDonald and all 
household furniture useful and ornamental china engrav¬ 
ings ])aintings statuary bronzes and all other works of art 
ornament or curiosity which 1 have acquired since my mar¬ 
riage to my present wife I give and bequeath unto my wife 
Charlotte J. Isabelle McDonald. 

29 Fifth. It is my will and I hereby direct that I be 
interred in the mausoleum situated in my plot in 

Brompton Cemetery, London, England, and I hereby give 
and devise my said plot of ground in the said Brompton 
Cemetery with the mausoleum erected thereon unto my 
said son James to have and to hold the same unto him his 
heirs and assigns forever. 
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And it is my will and I desire that the remains of my 
j)resent wife bo i)Iaeed in the mausoleum in my said ])lot in 
said Brompton Cemetery if my said wife should so desire. 

Sixth. I hereby revoke ail and every part of the ])ara- 
graph of my said will desijjnated “K” and in place and 
stead thereof I hereby authorize and empower my said 
Executors to advance unto my said son James from my said 
estate a sum not to exceed Fifty thousand Dollars and I 
hereby i^ive and bequeath the same unto my said son James 
for the pur])Ose of erectinji: a house at such time and place 
as my said son James may desig^iate. 

Lastly. In all other respects I do hereby i-atify and con¬ 
firm my said will and hereby rei)ublish and declare the same 
except as herein and hereby modified to be my last will and 
testament. 

In witness whereof I have hereunto set my hand and 
affixed mv seal this the fourteenth dav of April in the vear 
One thousand nine hundred and fourteen. 

JAMES McDonald, [seal.] 

Signed sealed published and declared by the testator 
James McDonald as and for a codicil to his last will and 
testament in the presence of the undersigned who at his 
request in his i)resence and in the presence of each other 
have hereunto subscribed their names as witnesses. 

That the said James McDonald is well known to us per¬ 
sonally and that we fully believe him to be in such condition 
both physically and mentally as to enable him to make a 
will with due care and consideration. AVe further heard 
him declare that he is a citizen of the United States of 
America at present temporarily residing in London Eng¬ 
land but having the intention of returning to and taking 
up his residence in the United States in the near future. 

ARTHUR J. MORRIS, 

602 West 137th St. N. Citv. 

JOHN A. MACK, 

650 West 163rd St. N. Y. City. 
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30 The answer of Lula Brown McDonald, of 204 State 
Street, Boise, Idaho, to the Bill of Complaint filed in 

the above stijled canse to construe the, will and instruct 
the trustees of James McDonald, Sr. 

Filed October 5, 1937 

■* * * 

For answer to said bill, said respondent would respect¬ 
fully show unto the Court as follows: 

«> 

1. She admits the alleviations of Parasfraph 1 of said 
bill. 

2. She admits the allegations of this paragraph as to 
the parties, their residences, etc. interested in the subject 
matter of the bill, and in addition avers that she is the 
widow of James McDonald, Jr., and the principal ben¬ 
eficiary under the provisions of his last will and testa¬ 
ment. 

31 3. She admits the execution of the will of James 
McDonald, Sr., under the circumstances and as al¬ 
leged in this paragraph of the bill; and she admits the sub¬ 
sequent construction thereof in Equity Suit No. 40082 as 
a])pears from the record, opinions and decrees therein. 

4. She has no information and no reason to doubt the 
correctness of the accounts filed under this paragraph of 
the bill, and admits the correctness of the same, subject to 
whatev'er con-ections the Court itself may make on the 
proof. 

5. She admits that she, with other defendants, have 
claimed and are elaiming that the death of James McDon¬ 
ald, Jr., terminated the trust created by the last will and 
testament of his father, and that they are the only persons 
entitled thereto, and have called upon the plaintiff to de¬ 
liver said trust estate to them in accordance with communi¬ 
cations set forth in this paragraph. 

6. It is ti-ue that prior to the death of James McDonald, 
Jr., ho did make cei-tain agreements with and assignments 
to and for the benefit of the parties as set forth in Exhibit 
“C” filed by the trustees, and these assignments were filed 
with the trustees prior to his death. 

Respondent further avers in answer to this paragraph 
that she and the defendant William H. Langi’oise, executor 
of her husband’s estate, have secured written agreements 
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from the assi<i:iieos listed in Exhibit “C” referred to above, 
and from nnmerons other ])arties ]iavin<>: claims against 
tlie estate of lier hnsband, and that bv virtue of tliese manv 
agreements, in accordance with tlie terms of the contracts 
thus referred to, all of these debts against her husband’s 
estate can be i)aid and settled so as to reduce the total 
amount of them several hundred thousand dollars. This 
deduction will depend entirely upon the termination of this 
trust and the immediate or early settlement of all 
32 of these debts instead of the i)ayment thereof being 
delayed to the time of distribution of the estate as 
named in the will. The letters to the plaintiffs as set forth 
in this paragraph are consents to such settlements as above, 
and in addition to these, there are similar consents from 
all other creditors against the estate of her husband. 

7. This respondent on the advice of her counsel, denies 
that ])laintiffs cannot with safety to themselves as trustees, 
or to the trust estate, teiminate said trust and distribute 
said estate as demanded by all of the parties interested in 
the same; and she particularly denies that the final decree 
of this Court in Equity Cause No. 40082 left undecided the 
several questions as alleged in this paragraph of the plain¬ 
tiff’s bill of complaint. 

The bill filed in that cause by James McDonald, Jr., re¬ 
spondent’s husband, sought to inv^alidate the will of his 
father by asserting that Paragrajfiis “]\[”, “N”, “0”, 
“P”, and “R” violated Section 1023 of the Code of Laws 
of the District of Columbia, the common law against per¬ 
petuities, and that, consequently, the whole of the estate 
passed, as ui)on intestacy, to the testator’s only son, the 
plaintiff in said suit, to the exclusion of his infant children, 
his wife, and the contingent remaindermen mentioned in 
the wfill. 


The real basis of plaintiff’s suit as alleged in his bill of 
complaint and urged in his sup])orting contentions, was 
that Clauses “M” to “P” constituted the testator’s scheme 
of disposition; that these clauses constituted one single 
indivisible and inseparable testamentary scheme, and that 
if any part be found to contravene Section 1023 of the Code 
or common law, the whole will must fall. 

The answer of the defendant trustees in that suit was 
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33 “That Clause “M”, as modified bv the codicil to 
the will, exi)ressed the ])redomiiiate purpose in the 
testator’s mind and constituted, of itself, and independent 
of all other succeedini*- clauses, a comifiete scheme of tes¬ 
tamentary intention to dis])ose of the whole estate in favor 
of his immediate descendants, all of wdiom were in being at 
the time of his death. 

That the estates so given, one half to his son Janies Mc¬ 
Donald, Jr., and the other one half to his two grandsons, 
were of the whole residuarv estate immediatelv and un- 
<pialifiedly, with all the rights that flow from complete 
ownership of an undivided interest in the whole estate of 
that character contemiilated by section 1023 of the Code. 

The real error assigned on ap]ieal from the decree of 
this Court to the Court of Appeals, was: 

“The Coui-t erred in holding that Clause “M” of the 
will of James McDonald, deceased, created valid vested 
interests sejiarable from those created by Clauses “N”, 
“0”, and “P” and other clauses of said wfill.” 


Resjiondent most ros])ectfully contends that the plaintiif 
trustees are mistaken in their averment that the Court of 
Ai)j)eals did not eliminate Clauses “N”, “0”, and “P” of 
the testator’s will. The decisive (]uestions in that case, as 
made by Mr. Maxwell and the other trustees, and the 
guardian ad litem for the minors, in their answers and 
briefs, was whethei’ Clause “N”, “0” and “P” were sep¬ 
arable from Clause “iSI” which [)rovided that the son and 
grandsons of the testator living at the time of his death, 
took the whole of the residuary estate, so vested that they 
could not be restricted, reduced, or destroyed by the clauses 
of the will subsequent to Clause “M”, By unansw’erable 
arguments, this construction of the will Avas sustained and 
made the decree of the Court of Appeals. 

This final decree specifically provided that James 
34 McDonald, Jr., upon the death of his father, took a 
present and not a future vested interest in the one 
half of the whole residuary estate; and his two sons the 
other one half, both subject to the payment of certain 
charges and distributable between said parties when the 
oldest child living at the testator’s death should reach the 
age of thirty years. This decree vcas the si)ecific answer 
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to the claim that Clauses “N”, and those following, were 
not separable from Clause “M” and therefore violated 
Section 1023 of the Code so that the whole estate descended 
to the son to the exclusion of all other claimants under the 
will. 

Respondents are advised and aver that plaintiffs are 
mistaken in the averment that the Court of Appeals did 
not decide that the vested interest of said James McDon¬ 
ald, Jr., and his sons were absolute estates which could be 
devised, or becpieathed by will, or assigned or transferred; 
or that the decree of said court is subject to the interpre¬ 
tation that the interest vested in said parties, as aforesaid, 
was subject to defeasance or divestiture in the event that 
the sons of James McDonald, Jr. should die ])rior to the 
time fixed for the division and distribution of the principal 
of the said estate. 

Respondent is advised and avers that the present con¬ 
tention of the trustees that the interest of the said .Tames 
McDonald, .Tr. and his sons as decreed in that cause, were 
not absolute estates which could be devised or bequeathed 
by will or assigned; or that they were subject to defeasance 
or divestiture in the event that one of the sons of .James 
McDonald should not reach the age of thirtv vears; or that 
said decision did not attempt to construe or strike dovm 
Clause “N” and other subsequent clauses, are all incon¬ 
sistent with the pleadings, and briefs filed by the said trus¬ 
tees in the former case for the imrpose of avoiding intest¬ 
acy and an investure of the whole estate in .James McDon¬ 
ald, .Jr, She further avers that the will contains no 
35 terms or provisions for a defeasance or divestiture 
of the estates vested in the testator’s son and grand¬ 
children unless such provisions be found in those provisions 
of the will which were excluded from consideration on the 
claim of the tnistees to avoid an invalidation of the whole 
of it. The contention now made is in effect an invitation 
o the Court to open uj) the same controversy as determined 
on the former hearing. The parties are the same as in the 
present suit, and they jilead the decree of the Court of 
Appeals as res judicata and as an estoppel to the making 
of the present contention of the trustees. 

Respondent is further advised and avers that the ])ost- 
ponement of the distribution of the estate, as provided in 
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paraj>rai)h ‘OI” is not inconsistent with the investiture 
of the absolute estates as was decreed in the former suit. 
The only question left open on the former hearing, and 
now involved in the ])resent suit, is whether under the 
present conditions the defendants in this cause now have 
a right to terminate said trust and have a distribution of 

the estate as thev hav^e demanded. 

* 

Respondent further avers that the testator in disposing 
of his estate and fixing the time for its distribution never 
contemplated the conditions that have arisen. He did not 
foresee that certain provisions of his will carrying be- 
(]uests beyond the legal ])eriod would be eliminated so that 
his son and two grandsons would on his death become im¬ 
mediately vested with the whole of his estate, having sep¬ 
arate interests therein as decreed by the Court of Appeals. 
The defendants herein, who are demanding the present dis- 
tidbution of tliis estate, are therefore the only parties in¬ 
terested, and all of them are of full age and otherwise sui 
juris as alleged in the trustee’s bill. 

She further avers that her husband, James McDonald, 
Jr. died as alleged, leaving a last will and testament in 
which he named William H. Langroise as executor to wind 
up his estate, and bequeathed to this respondent the 
36 whole of wliat will remain of it after the payment 
of his debts and the costs of administration. Her 
husband incurred in his lifetime a large indebtedness due 
to many ci-editors, all chargeable against his one-half of 
the estate decreed to him as hereinbefore stated. A num¬ 
ber of these creditors have assignments that have been 
filed with the executor and i^ayable out of her one half of 
the estate. Many others have admitted debts for which 
no assignments have been made. It is to the interest of 
all of these creditoi-s that they be paid as soon as possible, 
and on this condition, they have agreed to make deductions 
that will reduce the total of this indebtedness in an amount 
near $300,000, thus saving that amount of indebtedness 
against respondent’s interest in the remnant of her hus¬ 
band’s one half interest. It is therefore of vital concern 
to her that these debts be now paid; and it is to the interest 
of all concerned that future costs and expenses of adminis¬ 
tration be terminated as soon as possible. 
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She further avers that the income on her one half of 
this estate is wholly inadequate to j^rovide for her living 
expenses and to make any payment to creditors who are 
more justly entitled to such income as may hereafter ac¬ 
crue. She therefore prays that the demands made for the 
distribution of this estate be granted as in the interest of 
all i)arties concerned, and as it may be done without detri¬ 
ment to any other possible claimant. 

WHEREFORE, having answered, this respondent prays 
that a decree be entered as herein contended for. 

LULA BROWN McDONALD 

BROWN & SPURLOCK 

W. D. SPEARE 
JOSEPH BROWN 
FRANK SPURLOCK 

Attoru('ijs for Lida Brnxvn McDonald, 

Times Building, Chattanooga, Tennessee. 

37 Ausivcr of dcfcndout, ^yUl)am II. Laugroise, execu¬ 
tor of the will of James McDonald^ Jr., to the 
hill to construe will and instruct trustees of 
James McDonald, Sr. 

Filed October 13, 1937 

w * * 


COMES NOW the defendant, William H. Langroise, 
Executor of the Will of James McDonald, Jr., and for 
answer to so much and such parts of the Bill in this cause 
exhibited against him as he is advised it is inaterial and 
necessary for him to answer, now and at all times 
38 hei-eafter reserving all manner of benefit and ad¬ 
vantage to himself of exceptions to the manifest and 
manifold errors and insufficiencies in said Bill contained, 
answering says: 

I 

This defendant admits the averments of paragraph 1 of 
the Bill of Complaint. 

II 

This defendant admits the averments of paragraph II 
of the Bill of Complaint. 
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m 

This defendant admits the averments of paragraph III 
of tlie Bill of Complaint, except as hereinafter denied or 
qualified. This defendant denies that the Court of Ap- 
])eals upheld the validity of the questioned provisions of 
said Will, but in this connection avers that the Court of 
Ap])eals upheld the interpretation placed upon said Will 
by the executors and their counsel. This defendant is ad¬ 
vised by counsel and, therefore, avers that of the questioned 
l)rovisions of the said Will, to-wit, paragraphs “M”, “N”, 
“O”, and “P”, the Court of Appeals sustained only the 
validity of the first sentence of paragraph “M” by the 
language of the decision quoted in the Bill. This defendant 
further avers that the Court of Api)eals did not hold that 
present vested interest in the testator’s residuary estate 
of the child and grandchildren of the testator was sub.iect 
to divestiture; that the said Court’s failure to state that 
said interest was subject to divestiture, and its decision 
that bv i-eason of the estate being vested the son of the 
testator was entitled to the ])resent payment of the income 
on his one-half share of the estate constituted a de- 
39 cision by the Court that the remaining questioned 
provisions of paragraph “M” and paragraphs “N”, 
“O”, and ‘‘p” of the said Will were invalid and of no 
effect. This defendant is advised by counsel and, there¬ 
fore, further av’ers that in so holding the Court necessarily 
“approv’ed” the “interpretation” placed on the questioned 
])rovisions of the Will by counsel for the executors and 
trustees and “accepted” by the appellant. 

This defendant is advised by counsel and, therefore, 
av'ers that in the case of Fulton Trust Company vs. Bank 
of America of California, 60 App. D. C- 240, the trustees 
did not assert that James, Jr. and the children of James, 
Jr. living at the time of the testator’s death were not 
“giv'en the whole residuarv estate, imniediatelv and un- 
qualifiedly, with all the rights that flow from complete 
ownership of an undivided beneficial interest”, but avers 
that the eases cited to the Court by the attorneys for the 
executors and trustees were to the effect that during the 
minority of the children (if the trust continued) a guardian 
of their estates was not entitled to the income accruing 
and accrued on their share of the estate. 
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I This defendant further avers that three separate Court 
oi’ders have been entered directing- the payment of allow¬ 
ances to James McDonald, TIT and Robert Alexander Mc¬ 
Donald, out of income, and that such allowances and order 
could onlv be made where the interests of the beneficiaries 
are absolutely vested, and could not legally and properly 
be made if the interests of the beneficiaries were contin¬ 
gent or, though vested, were sul^ect to divestation upon 
the happening of some event before the time fixed for en- 
jo^kunent. 

40 IV 

This defendant admits the averments of paragra])h IV 
of the Bill of Complaint, exce])t that he is advised by coun- 
I sel that the allegation that “the death of James McDonald, 
Jr. July 2, 1936, the sole plaintiff in said Equity Cause No. 
40082, caused the same to abate”, is a conclusion of law 
i which he is required neither to admit nor deny. 

V 

' This defendant admits the averments of paragraph V of 
the Bill of Complaint. 

VI 

This defendant admits that defendant’s testator, James 
McDonald, Jr., during his lifetime, executed certain agree¬ 
ments and purported assignments to a large number of 
i persons who have filed claims against the estate of James 
I McDonald, Jr., deceased, and that by said agreements and 
assignments said James McDonald, Jr. purported to con- 
vev certain rights in his share of the trust estate created 

bv his father’s Will and vested in him bv the decision in 

• • 

said Equity Cause No. 40082. This defendant is informed 
and believes and, therefore, avers that for many years prior 
to the death of James McDonald, Jr. a large number of 
. yiersons extended credit to said James McDonald, Jr. be¬ 
cause of the interpretation placed on said Will to the eifect 
I “that James and the children of James living at the time 
of the testator’s death were given the whole residuaiy es¬ 
tate immediately and unqualifiedly, with all rights that 
flow from complete ownership and that the purpose in the 
mind of the testator (James ^IcDonald, Sr.) was (a) to 
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leave his whole net residuary estate in trust for his son 

* 

James and the two children of James; (b) to provide 
41 (a time) when the principal of the said estate is to be 

divided into equal moieties, one-half to go to the son 
James and the remaining one-half divided among said two 
grandchildren, share and share alike; that the interests of 
James and his said children vested at the date of the tes¬ 
tator’s death and cannot be restricted, reduced, or de¬ 
stroyed by subsequent jjrovisions in items “N”, “0”, and 
“P” of the Will which (provisions) are in the alternative, 
contingent and conditioned upon the death of James and 
Ills said children; and, further, that the estates or interests 
given James and his said children, being immediate and 
vested, the time designated for the subsequent division of 
the testator’s estate may be accelerated by the death of 
James and or his oldest surviving or first-born child”. 
This defendant is further informed and believes and, there¬ 
fore, avers that said creditors and assignees of James Mc¬ 
Donald, Jr. rely, and for more than ten years have relied, 
n])on the foregoing interpi'etation of said Will and the de¬ 
cision of the Court herein referred to, which approved and 
adopted said interpretation as the true intent and meaning 
thereof. 


Further answering paragraph VI, this defendant avers 
that all of the creditoi's of the estate of James McDonald, 
Jr., deceased, have filed their claims with said defendant; 
that said claims total $900,270.96; that many of said claims 


are excessive, and some witliout merit, and that if said es¬ 


tate had money available (which it does not now have and 


will not unless said trust is terminated and delivered to 


this defendant as Executor) with which to contest said 
claims, that said claims could be reduced by approximately 
$300,000.OO. Under the laws of the State of Idaho where 
the estate of James McDonald, Jr. is now being pro- 
42 bated, all claims against said estate draw interest 
from the date of filing until paid at the rate of six 
{iV/() })er cent per annum, which would, if this trust is not 
terminated, add the additional burden in addition to the 
said $300,000.00 of some thirty-six (36%) per cent on the 
princiiial of said claims. 

This defendant further avers that said estate of James 


.McDonald, Jr. has only the following property in addition 
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to said fund now in the hands of the trustees: (One) Some 
forty-three acres in Boise, Idaho, which cost the deceased 
some $90,000.00, but which was mortgaged, and which 
mortgage has been foreclosed and said property sold at 
Sheriff’s sale for approximately $8,000.00; the period of 
redemption will cx])ire shortly after the first of this com¬ 
ing year; (Two) some cabins on Petit Lake on ground 
leased from the government, which have no substantial 
commercial value; and (Three) ])ersonal belongings, such 
as furniture, pictures, ])ooks, etc., many of which were 
given to the deceased by his father, and which if sold would 
bring but very little, but which are of great personal value 
to the widow of said deceased; that if said trust is not 
terminated it will be necessarv for this defendant to sac- 
rifice all of said proi)erty in the interest of the creditors. 

This defendaiit further avers tliat the widow of James 
McDonald, Jr., deceased, has been without any funds since 
the death of the deceased, excepting a small amount of in¬ 
surance received by her ui)on James McDonald, Jr.’s death, 
which has now been com])letely exhausted; that she has a 
daughter of College age; that there are not now, and can¬ 
not be, any funds available for the support of said 
43 widow and daughter, and the education of said 
daughter, unless said trust is terminated and said 
funds delivered to this defendant. 

This defendant further avers that unless said trust is 
terminated by this Court the creditors who relied upon said 
construction of said ’Will during the lifetime of James Mc¬ 
Donald, Jr. will have to wait six years for their money, and 
that the chief beneficiary, to-wit, the widow, of said James 
will be without funds with which to take care of the bare 
necessities of life during said time, and at the expiration 
of said time the estate will have l)een so depleted that she 
will receive little, if anything. 

The defendant further avers that the purpose of the trust 
and the intent of testator were wholly accomplished and 
carried out upon the death of James McDonald, Jr., and 
that to continue said trust after the death of James, Jr. 
would defeat its every purpose and the intent of the testa¬ 
tor, and leave in want the widow of his son, and could not 
possibly serve any useful purpose. 
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The defendant furtliei* avers that all of the aforesaid 
assignees of the said James McDonald, Jr. have consented 
that the plaintiffs deliver to this defendant, as Executor, 
such amounts of money or property as they, by reason of 
the aforesaid assignments, are or might be entitled to re¬ 
ceive in satisfaction of their respective claims; that each 
said assignee has either by counsel or personally concurred 
in the request made to plaintiff by this defendant and the 
defendants James McDonald, III and Robert Alexander 
^FcDonald, under date of April 27, 1937. 

VII 

This defendant denies the averments of paragraph 
44 VII of the Bill of Complaint, except as hereinafter 
admitted or qualified. Further answering said para¬ 
graph, this defendant avers that the Court of Appeals, 
in construing the questioned provisions of the Will of 
James McDonald, ‘‘approved” the “interpretation” placed 
on said questioned provisions of the Will by the executors 
and trustees and “accepted” by the appellant; that said in¬ 
terpretation so “approved” and “Accepted” is quoted 
from the Supplemental Memorandum filed on behalf of the 
executors and trustees in said cause in the Court of Ap¬ 
peals, and reads as follows, to-wit: 

“Counsel for the executors and trustees of the estate of 
James McDonald, in their brief filed in the above entitled 
cause, contend, and support by numerous authorities, that 
the predominating purpose in the mind of the testator, as 
expressed in item M of his will, as modified by the third 
paragraph of the codicil thereto, was (a) to leave his whole 
net residuarv estate in trust for his son James and the two 
children of Janies (James IMcDonald, 3rd, and Robert Al¬ 
exander McDonald), who were in being at the date of the 
testator’s death and the oldest or first born of whom was 
actually born prior to the time the codicil was executed; 
(b) to provide increasing annuities to James until each of 
his said children reach the age of twenty-one years (codi¬ 
cil), when the children themselves should receive the an¬ 
nuities until the oldest surviving one (James McDonald, 
3d) reached the age of thirty years, at which time the 
principal of the estate is to be divided into equal moities, 
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Olio half to . 2:0 lo the son James and the remaining one-lialf 
divided among the said two grandchildren, share and share 
alike (Brief, p. 18); that the interests of James and his 
said tivo children vested at the date of the testator’s death 
and cannot he restricted, reduced or destroyed by subse¬ 
quent provisions in items N, 0 and P of the will, which are 
in the alternative, contingent and conditioned upon the 
death of James and his said children (Brief, pp. 22, 32; and 
Johnson vs. Washington L. & T. Co., 224 U. S. 238; Green 
vs. Gordon, 38 App. D. C., 443), and, further, that the es¬ 
tates or interests given James and his said children, being 
immediate and vested, the time designated for the subse¬ 
quent division of the testator's estate may be accelerated by 
the death of James and/or his oldest surviving or first born 
child (Brief, p. 17), and that so construed, the provisions 
of the will do not violate and cannot by possibility trans¬ 
cend section 1023 of the Code of Law for the District of 
Columbia or the common law rule against perpetuities or 
restraints upon alienation (Brief, p. .32).^’ 

45 Further answering said paragraph, this defendant 
avers that the executors and trustees in the brief 
ttientioned in the above (luotation, and at the pages cited, 
took the position that the limitations, subsequent to the 
first sentence of paragraph “M”, were to take effect only 
in the event .Tames, .Tr.. or a child or children of .James, 
Jr., died before tlie testator, and that because they sur¬ 
vived the testator, they are inoperative. This defendant 
further avers that the executors and trustees, in their said 
brief, as authority for their interpretation that the final 
division of the testator’s estate might be accelerated bv the 
'death of .James, .Jr., and/or the oldest surviving or first¬ 
born child, cited the case of (’lark vs. Tennyson, 33 Md. 85, 
in which case this defendant is advised bv counsel and, 
therefore, avers the Court supplied the necessary words in 
order to carry into effect the intention of the testator; and 
this defendant is advised by counsel and, therefore, further 
avers that “if the time fixed for the division should be so 
accelerated under Section 1617 of the Code, the trust being 
no longer active, the legal and beneficial title would be 
merged in the beneficiaries and they would be entitled to 
' the actual possession of the property”. 
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The defendant further avers in this connection that had 
such interpretation not been placed on said Will by said 
Court, said Will would have violated the provision of Sec¬ 
tion 1023 of the Code, the common law rule against per¬ 
petuities or restraints upon alienation, and would have been 
invalid and inoperative, and all said property would have 
passed by the laws of intestatory. 

46 vni 

This defendant is advised by counsel that it is unneces¬ 
sary’ for him to either admit or deny the averments of para¬ 
graph VIII of the Bill of Complaint; however, in this con¬ 
nection the defendant is advised by counsel and, therefore, 
avers that on the termination of the trust and the distribu¬ 
tion of said estate such reasonable compensation may be 
paid to said trustees for services rendered herein out of 
said trust estate as to this Court seems just and proper. 

IX 


Further answering said Bill of Complaint, and each and 
every paragraph thereof, this defendant is advised by coun¬ 
sel and, therefore, avers that the Court of Appeals con¬ 
strued all of paragraphs “M”, “N”, “0”, and “P” of the 
Will of James McDonald, Sr.; that by its decision, under the 
first sentence of paragraph “M”, the testator’s child, James 
McDonald, Jr., and his grandchildren, James McDonald, 
3rd, and Robert Alexander McDonald, took the whole equi¬ 
table residuary estate, absolutely, and not subject to dives¬ 
titure; that the subsequent provisions of paragraph “M” 
and all of paragraphs “N”, “0”, and “P” were invalid 


and of no effect; that by “approving” the “interpretation” 


of the executors and trustees, said Court of Appeals held 


that the trust estate would be terminated and final distribu¬ 


tion made ui)on the death of James and/or his oldest sur¬ 
viving or first-born child prior to the oldest surviving one 
of James’ children reaching the age of thirty years dur¬ 
ing James’ life; that James, Jr., having died prior to his 
oldest surviving child reaching the age of thirty years, the 
trust created by the Will of his father, Janies McDonald, 
Sr., terminated, and the one-half share of the cor- 
47 pus of said trust estate, the income from which has 
been paid to James, Jr., during his life, passed under 
the Will of said James McDonald, Jr., and that the one- 
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lialf share of corpus, together with the accumulated in¬ 
come thereon, devised in equal shares to Janies McDonald, 
3rd and Robert Alexander McDonald, is immediately dis¬ 
tributable to them. 

WHEREFORE, having fully answered said Bill of Com- 
])laint, this defendant ])rays the Court to enter a decree 
instructing said trustees to comply with his demand ad¬ 
dressed to the plaintiffs herein and dated April 27, 1937, 
and allowing to this defendant his costs and expenses herein 
incurred. 

WILLIAM H. LANGROISE 
Executor of the Will of 
James McDonald, Jr. 

D. WORTH CLARK 
Attorney for Defendant 

WILLIAM H. LANGROISE, Executor 
of the Will of James McDovaldy Jr. 

48 State of Idaho, 

County of Ada. ss. 

I, William H. Langroise, the Executor under the Last 
Will and Testament of James McDonald, Jr., late of Boise, 
Ada County, State of Idaho, deceased, do solemnly swear 
that I have read the foregoing and annexed Answer by me 
subscribed as such Executor; that I know the contents 
thereof; that the facts therein stated upon my personal 
knowledge are true and those stated upon information and 
belief I believe to be true. 

WILLIAM H. LANGROISE 

Subscribed and sworn to before me this 30th day of Sep¬ 
tember, 1937. 

L. L. SULLIVAN 

(Seal) Notary Public for Idaho, Re¬ 

siding at Boise, Idaho. 

My Commission expires March 15, 1938. 
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49 Ansiver of the Defendant, James McDonald, 3rd, to 
the Bill to Construe Will and Instruct Trustees of 
James McDonald, Sr. 

Filed December 1, 1937 

* m * 


Comes now the defendant, James McDonald, 3rd, and for 
answer to so much and such parts of the Bill in this cause 
exhibited against him, as he is advised it is material and 
necessary for him to answer, now and at all times here¬ 
after reserving- all manner of benefit and advantage to him¬ 
self of exception to the manifest and manifold errors and 
insufl&ciencies in said Bill contained, answering says; 

I. This defendant admits the averments of Paragraph I 
of the Bill of Complaint. 

II. This defendant admits the averments of Paragraph 
II of the Bill of Complaint. 

50 III. This defendant admits the averments of Para¬ 


graph III of the Bill of Complaint except as herein¬ 
after denied or qualified. This defendant denies that the 
Court of Ai)peals upheld the validity of the questioned pro¬ 
visions of said Will but in this connection avers that the 
Court of Appeals upheld the validity of the interpretation 
placed upon said Will by the executors and their counsel. 
This defendant is advised by counsel and, therefore, avers 
that of the questioned ])rovisions of the said Will, to wit: 
Paragraphs “M,” “X,” “O,” and “P,” the Court of Ap¬ 
peals sustained only the validity of the first sentence of 
paragraph “M” by the language of the decision quoted in 
the Bill. This defendant further avers that the Court of 
Appeals did not say that the child and grandchildren of the 
testator took a present vested interest in the testator’s re¬ 
siduary estate, subject to divestiture; that the said Court’s 
failure to state that said interest was subject to divestiture, 
and its decision that by reason of the estate being vested 
the son of the testator was entitled to the present payment 
of the income on his one-half share of the estate constituted 
a decision by the Court that the remaining questioned pro¬ 
visions of Paragra])h “M” and Paragraphs “N,” “0,” 
and “P” of the said Will were invalid and of no effect. 
This defendant is advised by counsel and, therefore, further 
avers that in so holding, the Court necessarily “approved” 
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the “interpretation” placed on the questioned provisions 
of the Will by counsel for the e.xecutors and trustees and 
“accepted” by the appellant. 

This defendant is advised by counsel and, therefore, 
avers that in the case of Fulton Trust ('ompany vs. Bank of 
America of (\iliforiiia, 60 Apj). D. C. 240, the trustees did 
not attempt to assert that James and the children of James 
living: at the time of the testator’s death were not “given 
the whole residuary estate, immediately and unqualifiedly, 
with all the rights that How from complete ownership of an 
undivided beneficial interest,” but avers that the 
51 cases cited to the (’ourt by the attorneys for the ex¬ 
ecutors and trustees were to the effect that during the 
minority of the children (if the trust continued) a guardian 
of their estates was not entitled to the income accruing and 
accrued on their share of the estate. 

This defendant further avers that three separate orders 
of Court directing the iiayment of an allowance to him and 
his brother, Robert Alexander McDonald, from the income 
from their “present vested interest in their grandfather’s 
estate” and “the fortune which will ultimatelv be de- 
livered” to them were passed, and the defendant is advised 
by counsel and, therefore, avers that these orders were 
passed on allegations that such an allowance would not af¬ 
fect the rights of any other person in interest and on a 
memorandum of authorities which set forth the following 
rule of law: While such an allowance could be made where 
the interest of a beneficiary is absolutely vested, it could not 
be made where the interest of the beneficiary is contingent 
or where, though vested, it is ai)t to be defeated by the hap¬ 
penings of some event before the time fixed for enjoyment. 

IV. This defendant admits the averments of Paragraph 
IV of the Bill of Complaint excejff that he is advised bj^ 
counsel that the allegation that “the death of James ^Ic- 
Donald, Jr., July 2nd, 1936, the sole i)laintiff in said Equity 
Cause No. 40082, caused the same to abate,” is a conclusion 
of law which he is required neither to admit nor deny. 

V. This defendant admits the averments of Paragraph V 
of the Bill of Complaint. 

VI. This defendant, on information and belief, admits 
the averments of Paragraph VI of the Bill of C’omplaint. 

VII. This defendant denies the averments of Paragraph 


FULTON TRUST COMPANY OF NEW YORK, A CORP., ET AL. 49 


VII of the Bill of Complaint except as hereinafter admitted 
or qualified. Further answering said Paragraph, this de¬ 
fendant avers that the Court of Appeals in the case of Mc¬ 
Donald vs. Maxwell, et al., 56 App. D. C. 287, in constru¬ 
ing the questioned provisions of the Will of James 
52 McDonald, “approved” the “interpretation” placed 
on said questioned provisions of the Will by the ex¬ 
ecutors and trustees and “accepted” by the appellant; that 
said interpretation so “approved” and “accepted” is 
quoted from the Supplemental Memorandum filed on behalf 
of the executors and trustees in said cause in the Court of 
Appeals and reads as follows, to-wit: 

“Counsel for the executors and trustees of the estate of 
James McDonald, in their brief filed in the above-entitled 
cause, contend, and support by numerous authorities, that 
the predominating purpose in the mind of the testator, as 
expressed in item M of his will, as modified by the third 
paragraph of the codicil thereto, was (a) to leave his whole 
net residuary estate in trust for his son Janies and the two 
children of Janies (Janies ]\IcDonald, 3d, and Robert Alex¬ 
ander McDonald), who were in being at the date of the 
testator’s death and the oldest or first born of whom was 
actually born prior to the time the codicil was executed; 
(b) to provide increasing annuities to James until each of 
his said children reach the age of twenty-one years 
(codicil), when the children themselves should receive the 
annuities until the oldest surviving one (James McDonald, 
3d) reached the age of thirty years, at which time the 
principal of the estate is to be divided into equal moities, 
one-half to go to the son Janies and the remaining one-half 
divided among the said two grandchildren, share and share 
alike (Brief, p. 18); that the interests of James and his said 
two children vested at the date of the testator’s death and 
cannot be restricted, reduced or destroyed by subsequent 
provisions in items N, 0, and P of the will, which are in the 
alternative, contingent and conditioned upon the death of 
Janies and his said children (Brief, pp. 22, 32; and Johnson 
vs. Washington L. & T. Co., 224 U. S., 238; Green vs. 
Gordon, 38 App. D. C., 443), and, further, that the estates or 
interests given James and his said children, being im- 
nicdiate and vested, the time designated for the subsequent 
division of the testator’s estate may be accelerated by the 
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' death of James and/or his oldest surviving or first born 
child (Brief, ]). 17), and that so construed, the provisions of 
the will do not violate and cannot by i)ossibility transcend 
section 1023 of the Code of Law for the District of Colum¬ 
bia or the common-law rule ag*aiiist perpetuities or re¬ 
straints upon alienation (Brief, p. 32)’’ 

Further answeriiiij: said Paragraph, this defendant avers 
that the executors and trustees in the brief mentioned in 


the above quotation, and at the ])ages cited, took the posi¬ 
tion that the limitations, subsequent to the first sentence of 
Paragraph ‘‘M,” were to take effect only in the event 
James, Jr., or a child or children of James, Jr., died before 
the testator, and that because they survived the 
53 testator, they are inoperative. This defendant fur¬ 
ther avers that the executors and trustees, in their 
said brief, as authority for their interpretation that the 
final division of the testator’s estate might be accelerated 
by the death of James, Jr., and/or the oldest surviving or 
first-born child, cited the case of Clark vs. Tennyson, 33 
Md. 85, in which case this defendant is advised by counsel 
and, therefore, avers the Court supplied the necessary words 
in order to carrv into effect the intention of the testator; 
and this defendant is advised by counsel and, therefore, fur¬ 
ther avers that “if the time fixed for the division should be 
so accelerated under Section 1617 of the Code, the trust be¬ 
ing no longer active, the legal and beneficial title would be 
merged in the beneficiaries and they would be entitled to 
the actual possession of the property.” 

VIII. This defendant is advised by counsel that it is un- 
necessarv for him either to admit or denv the averments of 

ft- v 

Paragraph VIII of the Bill of Complaint; however, in this 
connection the defendant is advised by counsel and, there¬ 
fore, avers that on the termination of the trust and the dis¬ 
tribution of said estate that such reasonable compensation 
be paid to said trustees for services rendered herein out 
of the principal of said trust estate as to this Court seems 
just and proper. 

IX. Further answering said Bill of Complaint and each 


and every Paragraph thereof, this defendant is advised by 
counsel and, therefore, avers that the Court of Ap])eals con¬ 


strued all of Pa ragraphs “ ^1, ” “ X, ” “ O, ” and “ P ” of the 


Will of James McDonald, Sr.; that by its decision, under 
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the first sentence of Paragraph “M,” the testator’s child, 
James McDonald, Jr., and his grandchildren, James Mc¬ 
Donald, 3rd, and Robert Alexander McDonald, took the 
whole equitable residuary estate, absolutely, and not sub¬ 
ject to divestiture; that the subsequent provisions of Para¬ 
graph “M” and all of Paragraphs “N,” “0,” and “P” 
were invalid and of no effect; that by “approving” the 
“interpretation” of the executors and trustees, said 

54 Court of Appeals held that the trust estate would be 
terminated and final distribution made upon the 

death of James and/or his oldest surviving or first-born 
child prior to the oldest surviving one of James’ children 
reaching the age of thirty years during James’ life; that 
James, having died prior to his oldest surviving child 
reaching the age of thirty years, the trust created by the 
Will of his father, James McDonald, terminated, and the 
one-half share of corpus of said trust estate, the income 
from which has been i>aid to James, Jr., during his life, 
passed under the Will of said James McDonald, Jr.; and 
that the one-half share of corpus devised in equal shares 
to this defendant and his brother, Robert Alexander Mc¬ 
Donald, together with the accumulated income thereon, is 
immediately distributable to them. 

AVHEREFORE, having fully answered said Bill of Com¬ 
plaint, this defendant prays the Court to enter a degree 
instructing said trustees that it is their duty to comply with 
his demand addressed to the plaintiffs herein and dated 
April 27, 1937, together with his costs and expenses herein 
incurred. 

JAMES McDonald, 3rd 

PROCTOR K. PERKINS 
1130 Transamcrica Building 
Los Angeles, California 

RALPH D. QUINTER 
Attorneys for Defendant, 

James McDonald, 3rd. 

55 State of California 

Connty of Shasta ss. 

I, James McDonald, 3d, being first duly sworn, depose 
and say: That I have read the foregoing and annexed 
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ANSWER by me subscribed and know the contents thereof; 
that the matters therein stated of my j)ersonal knowledge 
are true, and those stated upon information and belief, I be¬ 
lieve to be true. 

JAMES McDonald, 3d 


Subscribed and sworn to before me this 23 day of Sep¬ 
tember, 1937. 

R. C. YAUK 

! (Seal) Notary Public hi avd for 

said Comity and State. 

My commission expires Sept 12,1938 

56 Answer of Defendant, Robert Alexander McDonaldy 

to BUI to Construe Will and Instruct Trustees of 
James McDonald, Sr. 

Filed December 6,1937 
# # # 

Defendant, Robert Alexander McDonald, for his answer 
to the Bill in the above-entitled cause, admits, denies and 
alleges as follows: 

I 

' This defendant admits the allegations contained in Para¬ 
graph I of said Bill. 

57 ' II 

This defendant admits the allegations contained in Para¬ 
graph II of said Bill with respect to the parties therein 
named. 

in 

1 This defendant admits the allegations contained in Para¬ 
graph III of said Bill, except as hereinafter denied and 
qualified: 

This defendant denies that in Maxwell v. McDonald, de- 
I cided May 3, 1926, 56 App. D. 0. 287, 12 Fed. (2) 822, the 
i Honorable Court of Appeals of the District of Columbia 
sustained the validity of the provisions of the Will there 
in question, namely. Paragraphs M, N, 0 and P, and in this 
regard alleges as follows: 

! That in said case of Maxivell v. McDonald, decided May 3, 
, 1926, the executors under said Will asserted that upon the 
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death of the testator a present estate vested in the appellant 
therein, James McDonald, Jr., to the extent of one-half of 
the residuary estate and in the infant defendants therein, 
James ^McDonald, ITT, and Robert Alexander McDonald, as 
to the remainimj; one-half of said residuary estate, and it 
was therein stated to the Honorable Court of Appeals of the 
District of Columbia to have been the desire of appellant 
and of the other ])arties to said suit that the same be deter¬ 
mined as speedily as possible, havin<»' a just rei>:ard to the 
rights of all })arties in interest and especially to the rights 
of said infant defendants therein, the children of said ap- 
l)ellant, James McDonald, Jr.; and appellant proposed to 
said Honorable (’onrt of Ai)i)eals of the District of Colum¬ 
bia that said Court accept the aforementioned contentions 
of the executoi-s under said AVill, the Trustees herein, and 
interpretation placed upon said Will by the counsel 
58 for the executors therein; whereupon said Court did 
decree and adjudge that upon the death of said testa¬ 
tor, James ^FcDonald, Sr., the appellant, James ^[cDonald, 
Jr., took a present vested interest in the undivided one-half 
of the estate and the infant defendants and appellees, Janies 
McDonald, III, and Robert Alexander McDonald, took a 
jiresent vested interest in the remaining one-half of said 
estate, the same to be divided between them share and share 
alike. 

This defendant is advised by counsel and therefore al¬ 
leges that of the (jjuestioned iirovisions of the Will, namely, 
Paragrajihs M, N, O and P, said Honorable Court of Ap¬ 
peals of the District of Columbia, in giving effect to the in¬ 
tentions of the testator and in accepting the contentions and 
proposals of the parties to said suit, sustained only the 
validity of the first sentence of Paragraph M of said Will. 

This defendant further alleges that by reason of said de¬ 
cision in said suit the Honorable Court of Appeals of the 
District of Columbia determined that the appellant, James 
McDonald, Jr., took a final and absolute present vested in¬ 
terest in the undivided one-half of said residuary estate 
and appellees took a final and absolute present vested in¬ 
terest in the remaining one-half of said residuary estate, 
and by reason of the contentions and proposals of the par¬ 
ties to said suit and the decree rendered therein, said in¬ 
terests are final and absolute and are not subject to divesti- 
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ture; and said Court in said decree further adjudi^ed and 
decreed that pending the payment to said James McDonald, 
Jr., of the principal of his one-half interest in said estate 
said James McDonald, Jr., was entitled to receive, and the 
executors and Trustees were directed to pay to him in ad¬ 
dition to the annuity provided for him in the codicil to said 
Will, the cash income upon the said one-half interest ac¬ 
crued thereon and the future cash income thereon 
59 from time to time as the same shall accrue. 

This defendant is further advised bv counsel and 
therefore alleges that the decree in said suit finally deter¬ 
mined the interests of the j)arties thereto in and to the re¬ 
siduary estate of said testator, is res judicata, and consti¬ 
tutes a bar to any further or different determination or 
decree as to the interests of the parties hereto in and to 
said residuary estate. In this regard this defendant is ad¬ 
vised by counsel and further alleges that on June 1, 1931, 
in the case of Fulton Trust Co. v. Bank of America of Cali¬ 
fornia, 60 A])]). D. C. 240, the Honorable Court of Appeals 
of the District of Columbia recognized and approved the 
interests of James McDonald, Jr., and of James McDonald, 
III, and Hobert Alexander ^McDonald, as determined in the 
aforesaid case of Maxivell v. McDoncdd, namely, that upon 
the death of the testator, James McDonald, Sr., the infant 
defendants in said suit, James McDonald, III, and Robert 
Alexander McDonald, took a present vested interest in 

one-half of said residuarv estate. 

* 

This defendant further alleges that in Equity Cause No. 
40,082, in the Supreme Court of the District of Columbia, 
three sei)arate orders have l)een made by that Honorable 
Court directing payment of allowances to James McDonald, 
III, and Robert Alexander McDonald, from the income 
accrued and accruing u])on the one-half of said residuary 
estate vested in them and set aside by the Trustees, plain¬ 
tiffs herein, for their benefit, and said James McDonald, III, 
and Robert Alexander McDonald are presently receiving al¬ 
lowances from the income accrued and accruing upon their 
one-half of said residuary estate. Said orders could only be 
made and said allowances be so paid from the income ac¬ 
crued and accruing upon one-half of said residuary estate 
and the income upon one-half of said residuary estate was 
set aside by the Trustees for the benefit of James Me- 
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60 Donald, III, and Robert Alexander McDonald, be¬ 
cause said beneficiaries were and are the owners and 

holders of an absolute present vested interest in and to one- 
half of said residuary estate and not otherwise, and could 
not have legally and properly been made if the interests of 
said beneficiaries had been or are contingent or in any way 
subject to divestiture. 

IV 

With respect to the allegations contained in Paragraph 
IV of said Bill, this defendant alleges that he has no in¬ 
formation as to the correctness of said accounts therein 
mentioned and no reason to question the correctness of said 
accounts and admits the correctness of the same, subject to 
approval by the Court upon proof of the same by the plain¬ 
tiffs. 

Further answering the allegations contained in Para- 
grajdi IV of said Bill, this defendant is advised by counsel 
and therefore alleges that the allegation 
“that the death of James .McDonald, Jr., July 2, 1936, the 
sole plaintiff' in said Equity Cause :;i;i:40,082, caused the same 
to abate”, 

is a conclusion of law which he is not required to admit or 
denv. 

V 

This defendant admits the allegations contained in Para- 
grai)h V of said Bill and alleges that he, with the other de¬ 
fendants, has claimed and is now claiming that the death of 
James ]\rcDonald, Jr., terminated the trust created by the 
last will and testament of James McDonald, Sr., and that 
the defendants, James ^FcDonald, III, Robert Alexander 
McDonald and William IT. Langroise, executor of the Will 
of Janies McDonald, Jr., are the only persons presently en¬ 
titled to said trust estate. 

VI 

With respect to the allegations contained in Paragraph 
VI of said Bill, this defendant denies that he has 

61 made any agreements or commitments with the as¬ 
signees and creditors of Janies McDonald, Jr., or 

any of them, regarding payment of their claims or other¬ 
wise or at all. 
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Further answering Paragraph VI of said Bill, this de¬ 
fendant has no information or belief sufficient to enable 
him to answer the other allegations therein contained and 
basing his denial upon that ground, this defendant denies 
generally and specifically, each and every, all and singular 
the allegations therein contained. 

VII 

This defendant denies each and every, all and singular 
the allegations contained in Paragraph VII of said Bill, 
excei)t as hereinafter admitted or <]iialified: 

This defendant alleges that .James McDonald, .Jr., by his 
Bill filed in Equity Cause Xo. 40,082 (decided on May 3, 
1926, by the Honorable Court of Appeals of the District of 
Columbia and re])orted in 56 Apj). D. C. 287, 12 Fed. (2) 
822), sought to invalidate the Will of .James ^McDonald, Sr., 
by averring that Paragraphs M, X, 0 and P violated the 
rule against perpetuities and were wholly void and that con¬ 
sequently the whole of said residuary estate fell as upon in¬ 
testacy to him, the testator’s only son, to the exclusion of 
his children, his wife and others mentioned in said pro¬ 
visions. The basis of said suit, as alleged in plaintiff’s 
Bill of Comi)laint and urged in his contentions, was that no 
estate vested in possession under said Will within the 
period demanded by the rule against perpetuities and that 
Paragraphs M, X, O and P constituted so far an entire and 
indivisable scheme as to make the invalidity of any part 
of said scheme fatal to the whole. 

The answer of the defendant Trustees in that suit was 
that Paragraph ]\[, as modified by the codicil to the Will, 
expressed the i)redominate purpose in the testa- 
62 tor’s mind and constitutes of itself and independent 
of all other succeeding paragraphs a complete 
scheme of testamentary dis])osition to dispose of the whole 
of said residuary estate in favor of his immediate descend¬ 
ants, all of whom were in being at the time of his death. 

The estates so given, one-half to testator’s son, James 
McDonald, .Jr., and the other one-half to his two grand¬ 
sons, .Tames McDonald, III, and Robert Alexander Mc¬ 
Donald, were of the whole residuary estate immediately and 
unqualifiedly with all the rights that flow from complete 
ownership. 
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The real error assigned on appeal from the decree of the 
Honorable Supreme Court of the District of Columbia to 
the Honorable Court of Appeals of said District, was: 

“The Court erred in holding that clause M of the will of 
James McDonald, deceased, created a valid vested interest 
separable from those created by clauses N, 0, and P, and 
other clauses of said will.” 

This defendant respectfully contends that plaintiff Trus¬ 
tees are mistaken in their allegation that the Court of Ap¬ 
peals did not eliminate Paragraphs M, N, 0 and P of the 
testator’s Will. The decisiv^e question in that case as made 
by the Trustees and the guardian ad litem for the minors 
in their answers and briefs was whether Paragraphs N, 
0 and P were separable from Paragraph M, which provided 
that the son and grandsons of the testator, living at the 
time of his death, took the whole of the residuary estate 
so vested that they could not be restricted, reduced or de¬ 
stroyed by the paragraphs of the Will subsequent to Para- 
grai)h ^I. By unanswerable arg-uments this construction of 
the Will was sustained and made the decree of said Honor¬ 
able Court of Appeals. This final decree specifically pro¬ 
vided that James McDonald, Jr., upon the death of his 
father, took a jiresent and not a future vested interest in 
the one-half of the whole residuary estate and his 
63 sons, James McDonald, III, and Robert Alexander 
^McDonald, the other one-half, both subject to the 
payment of certain charges and distributable to said par¬ 
ties when the oldest surviving child living at the testator’s 
death should i-cach the age of thirty years. This decree was 
the final determination of the claim that Paragraph X, and 
those following, wore not separable from Paragraph M and 
therefore violated the rule of perpetuities so that the whole 
estate descended to the son, James McDonald, Jr., to the 
exclusion of all other claimants under the Will. 

This defendant is advised and therefore alleges that the 
said Honorable Court of Appeals finally decided that the 
vested interests of said James ’McDonald, Jr., and his sons, 
James ^IcDonald, III, and Robert Alexander McDonald, 
were absolute estates which could be devised or bequeathed 
by Will or assigned or transferred, and that the decree of 
said Court is not subject to the interpretation that the in¬ 
terests vested in said parties as aforesaid were subject to 
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defeasance or divestiture in the event that said sons of 
James ^IcDonald, Jr., should die prior to the time fixed for 
the division and distribution of the principal of the said 
estate, or in any event. 

This defendant is advised and alleges that the present 
contentions of the Trustees that the interests of the said 
James McDonald, Jr., and his said sons as decreed in that 
cause, were not absolute estates which could be devised or 
bequeathed by will or assigned, or that they were subject 
to defeasance or divestiture in the event that one of the sons 
of James McDonald, Jr., should not reach the age of thirty 
years or that said decision did not construe or strike down 
Paragraphs N, 0 and P, are all entirely inconsistent with 
the pleadings and briefs filed by said Trustees in said ac-tion 
of Maxiucll V. McDonald for the purpose of avoiding any 
intestacy and investiture of the whole estate in 
64 James McDonald, Jr., and are all entirely incon¬ 
sistent with the decision of the said Honorable Court 
of Api)eals in said former action. 

This defendant further alleges that the Will contains no 
terms or provisions for a defeasance or divestiture of the 
estates vested in the testator’s son and his grandchildren, 
unless said provisions be found in those provisions of the 
Will which were excluded by the Honorable Court of Ap¬ 
peals to avoid an invalidation of the whole of said Will. 

The allegations now contained in plaintiff’s Bill and the 
contentions now made bv them are in effect an invitation to 
this Honorable Court to open up the same controversy as 
determined in said former suit. The parties to the present 
action are the same as those in said former suit and they 
plead the decree of the said Honorable Court of Appeals in 
said former suit as res judicata and as an estoppel to the 
present contentions of the Trustees. 

The only question left open in the said former suit and 
now involved in the present suit is whether, under the 
present conditions, the defendants in this case now have a 
right to a termination of said trust and a distribution of 
the assets as demanded by them. 

This defendant further alleges that upon the death of 
James McDonald, Sr., his son, James McDonald, Jr., and 
his grandsons, James McDonald, III, and Robert Alexander 
McDonald, became immediately and indefeasibly vested 
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with the whole of his residuary estate as decreed by the said 
Court of Appeals in said former decision; that defendants 
herein are the only persons interested in and entitled to said 
estate and the income thei-efrom; that said defendants here¬ 
in are all of the age of majority and are otherwise sui juris, 
and that said defendants are all agreed to and request 
present distribution to them of said estate and the 

65 discharge of the Trustees herein. 

vm 

Answering the allegations contained in Paragraph VIII 
of said Bill, this defendant has no information or belief 
sufficient to enable him to answer the same and basing his 
denial upon that ground this defendant denies generally 
and specifically, each and every, all and singular said al¬ 
legations therein contained. 

WHEREFORE, defendant prays that this Honorable 
Court enter its decree instructing the Trustees herein to 
distribute said estate as herein contended for and for such 
other and further relief as may be meet and proper in the 
premises. 

(Sd) ROBERT ALEXANDER McDONALD 

RALPH D. QUINTER 
815-15th St., N. W. 

Wash., D. C. 

HESTER W. WEBB 
1420 Mills Tower, 

San Francisco, California. 

Attorneys for Robert Alexander McDonald. 

66 State of California 

City and County of San Francisco ss. 

Robert Alexander McDonald, being first duly sworn, de¬ 
poses and says: 

That he has read the foregoing answer and knows the 
contents thereof and that the same is true of his own knowl¬ 
edge except as to those matters therein stated upon in¬ 
formation and belief, as to which matters he believes it be 
true. 

ROBERT ALEXANDER McDONALD 
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SubscTibed and sworn to before me this 30th day of 
November, 1937. 

VIRGINIA TOWNSEND HUGHES 
(Seal) Notarif Public iu aud for the City 

and County of Sa/n Francisco, 
State of California, 

67 Opinion and Proceedings Before Mr. Justice 

Adkins 

Filed July 16, 1938 
* # ^ 

The Court: In the first place, I think the effect of the 
decision of the Court of Appeals is to hold that the interests 
of the son and two jirandsons not only vested but is not sub¬ 
ject to be divested by death or any other event, and 1 think 
the effect of that decision is to hold invalid all other trust 
provisions of the will which are inconsistent with it. So, in 
my judgment, the interest of James McDonald, Jr., at his 
death, jjassed under his will. 

Now, the request is made by the executor and widow and 
former wife of James ^IcDonald, Jr., to distribute his 
share, and request is also made by the two grandchildren 
who are of age to distribute their share. 

Taking up the interest of the son James: It seehis to me 
that the interest should be distributed at the present 

68 time. In the first i)lace, the pur])Ose of the trust has 
ceased so far as he is concerned; the main purpose 

was to give him an income for life or until his oldest son 
became thirty vears of age. He is dead and the income can 
no longer be paid to him. 

In the second })lace, it seems to me to be usually held that 
a legacy, the payment of which is ])ostponed to a certain 
date, is payable u])on the death of the legatee before that 
time if it bears interest. Here the holding of the Court of 
Appeals was that the income passed, and it seems to me 
that is the eipiivalent of “bearing interest.” 

Finally, a distribution at the present time would save— 
I believe they mentioned the sum of about $300,000—in the 
settling with the creditoi-s of James, Jr. 

Aside from all those reasons, I do not see anything to be 
gained by simply accumulating the fund to go under the 
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will to bo distributed in 1943 instead of now. It is true that 
in the original will the testator did provide something for 
the widow of James if she should be living at his death be¬ 
fore the time fixed for distribution, but as I construe the de¬ 
cision of the Court of Appeals, that provision was held in¬ 
valid and under the will as it now stands, no provision is 
made for her support. 

It seems to me the will as to the grandchildren, with re¬ 
spect to that, the decision should be the other way. 

69 In the first place, one of the purposes of the testator 
was to provide that the grandchildren should not 

have the principal until the oldest one of them became thirty 
years of age, and that purpose may still be carried out. 
Now, it is true they arc of age and the English rule seems 
to be where all the interest is vested, when the beneficiaries 
are of age, they may force the trustee to terminate the trust, 
and I think that is the rule in some of the American courts. 
But in the case of Shelton versus King, 229 U. S., 90, the 
other view, it seems to me, was taken. Now, it is true that 
only one of the children there was of age, but it seems to 
me to be the reason of it, and that is opposed to the conten¬ 
tion advanced by the grandsons here and the English view, 
and the Court relied on the case of Claflin versus Claflin in 
149 Mass., where the beneficiaries were all of age and, so 
far as I can see, the legal facts are substantially the same, 
and in a later case in Massachusetts, given in Eose’s Notes, 
the case of Watson versus Watson, 223 Mass., 429, which 
follows the Claflin case, the facts seem to me to be legally 
the same as thev are here; and also that view is taken in 
the Kestatement of the Law of Trusts; I think you have all 
referred to it at Section 327, Paragraphs J and K, there, 
expressly giving this very case. 

Mr. Quinter: We do not rely on the Claflin case. They 
may have had that in their brief. 

The Court: The Supreme Court relies on that. 

70 Mr. Quinter: I see. 

The Court: I think you all mentioned Section 327 
of the Restatement of the Law of Trusts, and Paragraphs 
J and K expressly state that in such a case as this, where 
the testator has postponed the time for the ultimate pay¬ 
ment, that there is an exception to the English rule. 

So the view I take is that the request of the grandchildren 
should be denied. 
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Now, there is only one other thing that I have not dis- 
])Osed of, and that deals with fees— 

Mr. Flannery (interj)osing) Before you get to that, Mr. 
Justice, may I suggest something? 

The Court: Yes. 

Mr. Flannerv: As I understand it, vou clearlv hold that 
under the previous decisions of the Court of Appeals, all 
provisions of the will after M are stricken down. 

That is right, is it? 

' That is, you hold the will stops at the first clause of M 
and the estate is absolutely vested? 

The Court: I have worded it a little differently, Mr. 

Flannerv. 1 did it that wav intentionallv because— 

• • • 

Mr. Flannery (interposing): From the standpoint of the 
'administration by the trustees, we have to know definitely; 
otherwise we will be met with conflicting claims under other 
provisions of the will. 

71 The next question I would like you to consider and 
decide is, what will happen to the income from the 
grandchildren’s one-half vested share? 

The Court: I do not see any difference. 

Mr. Flannerv: Is that to be accumulated or is it to be 
paid to them now that they have reached their majority? 
The Court: It is to be accumulated. 

Mr. Flannery: With the exception of certain allowances 
made from time to time as you were informed at the argu¬ 
ment. 

The Court: In addition to what I have said, the Court of 
Appeals in the case reported in 60 Appeals, the Fulton 
Trust Company versus— 

Mr. Flannery (interposing): The Bank of America. 

The Court: Yes, expressly repeated their holding in the 
other case that they were not to be paid any more than the 
annuity. 

Mr. Flannery: That is our trouble. 

The Court: I think that is binding on me. 

Mr. Quinter: Except that I do not see how you can hold 
any part of the trust terminates if it does not all terminate. 
The Court: I thought of that. Is that so ? 

Does it all terminate or only a i)ortion of it ? 

I do not see myself why half cannot terminate and the 
other half continue. 
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Mr. Flannery: One of the doubtful questions to be 

72 submitted to your Honor, and we have to take a de¬ 
cision of the Court about it, is just that. 

The Court: 1 do not recall that you have submitted any 
case where it is held that if part of the trust terminates it 
necessarily all terminates. 

Mr. Quinter: The two trust provisions are exactly the 
same, according to the contention of the executors. 

The Court: ]\Iy view is one terminates and the other 
does not; at least the trustees cannot be forced to terminate 
the other. I think they may terminate it if they themselves 
are satisfied to terminate it and take the releases of the 
grandchildren; if they do that 1 think they will be pro¬ 
tected. 

Mr. Flannerv: Thev cannot do that and won’t do that. 

•r 

The Court: As I read the decisions, the Court is not 
authorized to compel them to do that. 

Coming back, Mr. Flannery, to those paragraphs N, 0, 
and P, J think you are correct, that the effect of what I 
say is to hold that X, 0, and P are invalid. 

I am of the opinion that Paragraphs N, 0, and P are in¬ 
valid and were held invalid by the Court of Appeals. 

Mr. Flannery: Now, that brings you to the important 
question from the standpoint of Mr. McKenney and Mr. 
Quinter, who are interested in compensation. 

The Court: 1 have not paid any attention at all to the 
question of compensation. We did not discuss it, 

73 although that day it was rather intimated that coun¬ 
sel might be able to agree. 

Mr. McKenney: That is what they always said. 

Mr. Flannery: Don’t you think it would be better to let 
this matter go as you have decided it until we get a final 
decree here and then bring the matter up? 

The Court: Do you think you can get a final decree? 

Mr. Flannery: I mean with respect to the matter of fix¬ 
ing allowance to counsel and also definitely fixing the com¬ 
mission to be paid to the trustee. 

The Court: You want that done in the final decree? 

Mr. Flannery: In the final decree, yes. 

The Court: It occurs to me you may let it wait until the 
matter is disposed of in the Court of Appeals, but I am not 
sure you will have a final decree if you do not dispose of 
that matter. 
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It is entirelv satisfactory to me whatever vou do with re- 
"ard to it. 

Mr. Quiiiter: ]\Iay I say that the main contention of the 
jirrandchildren of the testator was tliat the executors in the 
Court of Appeals, the executors and trustees, took a certain 
position, and that position was that the trust terminated on 
the death of James and/or his oldest surviving son. That 
interpretation was approved by the Court, but in approving 
it they went so far and no further. 

74 Mr. Flannery: Of course, on both points we take 
issue with you. 

Mr. Quinter: Just a moment. 

The Court: Have you finished, Mr. Quinter? 

Mr. Quinter: And that to carry it to its logical conclusion 
vou have to read into the will the words that the executors 
said that you have to read into the will. 

The Court did not rewrite the whole will. It said it ap¬ 
proved the contention of the executors. All of the evidence 
introduced indicates that. 

The Court: In construing the decision of the Court of 
Appeals, as I have, to mean that the interests vested in 
James McDonald, Jr., and the two sons were not subject to 
be divested, I have been influenced somewhat bv the fact 
that the supplementary memorandum filed on behalf of 
Lawrence IMaxwell and Fulton Trust Company of New 
York, executors and trustees, filed by their counsel, in Case 
No. 4300 in the Court of Appeals, contained this statement 
on Page 2: that the interests of James and his said two 
children vested at the date of the testator’s death and could 
not be restricted, reduced, or destroyed by subsequent pro¬ 
visions in Items N, 0, and P of the will. 

It is true that immediatelv following this statement in the 
same brief is the further statement that the estate or in¬ 
terest given James or his said children being im- 

75 mediate and vested, the time designated for the sub¬ 
sequent division of the testator’s estate may be ac¬ 
celerated by the death of James and/or his oldest surviving 
or first-born child. 

Then, too, reference is made to Page 17 of the main brief, 
filed by the same counsel in the Court of Appeals in that 
case. In that main brief three Maryland cases are cited in 
support of the statement with respect to the acceleration. 



FULTON TRUST COMPANY OF NEW YORK, A CORP., ET AL. 65 

but, as I read them, they do not seem to me to hold that the 
death of one of tlie beneficiaries necessarily accelerated and 
terminated the trust as to all the beneficiaries. I am not 
sure that counsel meant to say that the death of James 
terminated the trust as to him and that the death of the 
oldest surviving child terminated the trust as to the 
children, or that the death of any one of the three termi¬ 
nated the entire trust. 

That is the view I take of that. 

I did not overlook your proposition at all, Mr. Quinter. 

Mr. Quinter: You will concede that that was their inter¬ 
pretation of the will and that it would be accelerated? 

The Court: That there would be some accelerating. I do 
not know whether they intended to say that the entire trust 
would be terminated on the death of any one of the three. 

Mr. Quinter: Using their language, and/or? And/or his 
oldest surviving son? 

The Court: Well, I do not understand the opinion of the 
Court of Appeals to hold that upon the death of one 
76 of the beneficiaries the trust was accelerated and 
terminated. It does not seem to me that that was 
necessary to the decision which they made. Their decision 
was that the interest of the three was vested, and I con¬ 
strue it to moan that those interests could not be divested. 

Mr. Quinter: That is true. 

The Court: 1 think whoever devised that construction of 
the will exercised a good deal of sound judgment and 
thought and ingenuity, and the effect of it was to save a 
very substantial part of the trust for a long period of time 
and to accomplish, to some extent, what the testator desired 
to do, even though some of his other desires were held to 
be expressed in language which was void for legal reasons. 

Mr. Quinter: And in spite of Section M-1023 of the Code, 
which says that if it is void as to any part it is void as 
to all? 

The Court: That is a question for the Court of Appeals 
to answer. Their opinion is the will now. 

I might say that as I read the opinion and the provisions 
pointed out by Mr. Quinter at Page 289 that I cannot see 
anything to change the opinion which I have reached. The 
Court states that the appellant proposes that the Court 
should accept the interpretation placed upon the will by 
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counsel for the executors and prays the Court to enter a de¬ 
cree, and then the proposed decree is stated in full, and 
then the opinion continues in answer to that proposal 

77 counsel for the trustees sav they cannot denv that the 
claim by appellant to the income of the undivided 

one-half is the logical deduction from the position assumed 
and the contention insisted upon by the executors and trus¬ 
tees throughout this case. 

So far as the opinion is concerned, I do not think I am 

justified in saying that the Court of Appeals has held that 

the statement undoubtedly made bv counsel for the trustees 

•> » 

in both of their briefs that the time designated for the pro¬ 
vision of the testator’s estate may be accelerated by the 
death of James and/or his oldest surviving first-born child 
was accepted by the Court of Appeals, and when the ques¬ 
tion came before the Court of Appeals in Fulton Trust 
Company versus the Bank of America in 60 Appeals they 
did say that the testator’s intention was that the grandsons 
should be content with their legacies until the oldest be¬ 
came thirty years of age. 

I think you gentlemen have in mind just what my views 
are in the ease. 

78 Fhi(liufjs of Fart and Conclusions of Law 

Filed July 16, 1938 

♦ * # j 

The Court, having considered the evidence introduced bv 
the parties ui)on the issues i)resented, makes tlie following 

I! 

Findings of Fact 

I. James McDonald died in the District of Columbia on 
January 13, 1915, and his Last AVill, dated June 26, 1913, J 
and a Codicil dated A])nl 13, 1914, were duly admitted to 
probate and record in this District. 

Testator’s only child, James McDonald, Jr., on May 6, 
1922, filed a bill in equity Xo. 40082 in this court, alleging ? 
that the provisions of the Mill attempting to dispose of the 
residuary estate were void as violating the common-law 
rule against perpetuities, and Section 1023 of the Code of 
the District of Columbia, and that he was therefore entitled, 
as sole heir at law and next of kin, to the whole residuary - 
estate. 
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The executors and trustees of the will of James McDon¬ 
ald, and the two minor chiidreii of said Janies McDonald, 
Jr., by their guardian ad litem, moved to dismiss the bill 
upon the ground that the plaintiff was not entitled to the 
relief sought. 

79 At the time of James McDonald’s death, James 
McDonald, Jr. was married and had one child, James 

McDonald, 3rd, who was born September 10, 1913 (about 
three months after the Will was executed), and a second 
son, Robert Alexander McDonald, was born to said James 
McDonald, Jr. on May 12, 1915. 

In his said bill, said James McDonald, Jr. claimed the 
Will of his father provided for a distribution of the residu- 
arv estate when a grandchild reached the age of thirtv 
vears, and that bv the use of the word “grandchildren” the 
testator intended any grandchild, and that any limitation 
to grandchildren as a class after they reach the age of 
twenty-one years violated both the rule against peri)etuities 
and the Code; that said ]iaragrai)hs M, X, 0 and P consti¬ 
tuted a single, testamentary scheme, and that, if void as to 
any one or part of one, they were void in their entirety. 

IMien the said case was first argued in this court, the 
Executors and Trustees argued for the validity of the 
whole Will, on the basis that the testator had in mind any 
grandchildren who might be in existence at the time fixed 
for the division and distribution of the estate. 

After the first hearing, the court filed a memorandum, a 
copy of which is in the record, in Case No. 4300 in the 
United States Court of Appeals, at jjages 12, 13 and 14. 
Said memorandum is made a part hereof by reference. 

On the reargument of said case before this court, the 
Trustees argued for the validitv of the Will on the theorv 
that the testator had in mind not any grandchild, but only 
those grandchildren living at the death of the testator. 
The opinion of the Court upon said reargument is contained 
in the record in Case No. 4300 in the United States Court 
of Appeals, at pages 14 and 15, and is made a part hereof 
by reference. 

80 On appeal, the Executors and Trustees, in their 
supplemental memorandum, stated: 

“Counsel for the executors and trustees of the estate of 
James ^McDonald, in their brief filed in the above-entitled 
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cause, contend, and support by numerous authorities, that 
the predominating: purpose in the mind of the testator, as 
expressed in item M of his will, as modified by the third 
paragraph of the codicil thereto, was (a) to leave his whole 
net residuary estate in trust for his son James and the two 
children of James (James McDonald, 3d, and Robert Alex¬ 
ander McDonald), who wore in being at the date of the 
testator’s death and the oldest or first born of whom was 


actually born ])rior to the time the codicil was executed; 
(b) to provide increasing* annuities to Janies until each of 
his said children reach the age of twenty-one years (codi¬ 
cil), when the children themselves should receive the annui¬ 
ties until the oldest surviving one (Janies McDonald, 3d) 
reached the age of thirty years, at which time the principal 
of the estate is to be divided into equal moities, one-half to 
go to the son James and the remaining one-half divided 
among the said two grandchildren, share and share alike 
(Brief, p, 18); that the interests of James and his said two 
children vested at the date of the testator's death and can¬ 
not be restricted, reduced or destroyed by subsequent provi¬ 
sions in items N, O and P of the will, which are in the alter¬ 
native, contingent and conditioned upon the death of James 
and his said children (Brief, i))). 22, 32; and Johnson vs. 
AVashington L. & T. (^o., 224 U. S., 238; Green vs. Gordon, 38 
App. D. C. 443), and, further, that the estates or interests 
given James and his said children, being iinmediate and 
vested, the time designated for the subsequent division of 
the testator’s estate may be accelerated by the death of 
Janies and/or his oldest surviving or first born child (Brief, 
}). 17), and that so construed, the provisions of the will do 
not violate and cannot by possibility transcend section 1023 
of the Code of Law for the District of Columbia or the coni- 


moij-law rule against per])etuities or i*estraints uiion aliena¬ 
tion (Brief, p. 32).” 

Said brief and supplemental memorandum are filed in 
Case No. 4300 in the United States Court of Appeals, and 
are made a part hereof by reference. 

On March 1, 1926, the attorneys for the appellant James 
McDonald, Jr. filed in said United States Court of Ajipeals 
a supplemental memorandum which is made a part hereof 
by reference. In that memorandum, they stated in sub¬ 
stance that if the estate of James and his two children were 
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absolutely vested, then James was entitled to the income ac¬ 
cumulated and to be received on his share, and an- 

81 nounced their willin. 2 :iiess “to accept the interpreta¬ 
tion i)laced upon the will of James McDonald by the 

counsel for the executors herein” and proposed that a de¬ 
cree be entered by the Court of Appeals in languaii'e sug- 
icested in said memorandum. 

In the supplemental memorandum tiled by the Executors 
and Trustees and hereinbefore referred to, counsel conceded 
that the claim of ai)pellant to the income from his vested, 
undivided share in the net residuary estate of the testator, 
was the lojrical deduction from the position assumed and the 
contentions insisted upon by the Executors and Trustees. 

The said (^ourt of Appeals thereui)on rendered an opinion 
in which it directed the lower court to entei- a decree in the 
language of the proposal made by counsel for James ^IcDon- 
ald, Jr. 

II. On May 23, 1929, the Bank of America of California, 
as ancillary guardian of said James ^McDonald, 3rd, and 
Robert Alexander ^rcDonald, instituted a i)roceeding 
against said Trustees of the estate of Janies McDonald, 
Sr., to obtain the delivery to it, as such guardian, of so 
much of the trust fund as re})rescnted the accumulated in¬ 
come and the accruing income from the share of said 
minors in the estate of theii* grandfather under its inter¬ 
pretation of said decision of the Court of Appeals in 56 
App. D. C. 287, 12 Fed. (2d) 822. The ('ourt entered a 
decree sustaining the claim of the ancillary guardian and 
directing the ])ayment by the trustees of the accrued and 
accruing income to said guardian. 

Upon appeal to the Court of Ajipeals, this decree was re¬ 
versed in an opinion reported in 60 Ap]i. D. C. 240, 50 Fed. 
(2d) 1005. After reciting the contentions of the parties 
and the decision of the court below, the Court of Appeals 
said: 

“This finding and order iilainly recognizes that the dis¬ 
tribution to the grandchildren is to be made subject to the 
preceding provisions of the will, which, as already 

82 stated, plainly provide that they are to receive only 
the s])ecific legacies granted to them by the will, until 

the general distribution shall be made when the oldest be¬ 
comes 30 years of age.” 
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III. Thereafter, application was made in said original 
equity proceeding; by said James McDonald, 3rd, and Rob¬ 
ert Alexandei* McDonald, through their guardian ad litem, 
for an allowance for their education, maintenance and sup¬ 
port, in addition to the annuities provided for them, re- 
spectiv’ely, in the Will of tlieir grandfather, and the Court, 
by order entered IMay 20, 1933, directed the ])laintiffs, as 
Trustees of the estate of James McDonald. Si'., to ])ay to 
their guardian, for each of said minors, “out of the in¬ 
come accrued or hereafter accruing and set aside bv the 
said Trustees for the benefit of said minors”, the sum of 
$10,000.00 a year in monthly instalments during their re¬ 
spective minorities. 

By order in said cause entered November 6, 1934, recit¬ 
ing that James McDonald, 3rd, had reached his majority 
September 10,1934, and by order entered in this cause June 
IS, 1936, reciting that Robert Alexander McDonald had 
reached his majority May 12, 1936, said Trustees were di¬ 
rected to continue said ])ayments by way of additional al¬ 
lowances until the further order of this Court. 

TV. On July 2, 1936, Janies McDonald, Jr., died, a resi¬ 
dent of Boise, State of Idaho, leaving a Last Will and Tes¬ 
tament and certain Codicils thereto, which were duly ad¬ 
mitted to probate and record in the Probate Court for the 
County of Ada, State of Idaho, and letters testamentary is¬ 
sued thereon to William H. Langroise, who is the qualified 
and acting Executor of the Will of said James McDonald, 


Jr. 

MJien said original suit in eipiity No. 40082 was filed, the 
said James McDonald, Jr. was married to Beulah 
83 McDonald, the mother of said James McDonald, 3rd, 
and Robert Alexander McDonald but subsequently 
became divorced, twice remarried, his last wife and widow 
being Lula Brown McDonald, the ])rincipal beneficiary 
under the provisions of the Last Will and Testament of 
said James McDonald, Jr. 

V. That the claims of creditors filed against the estate of 
said James McDonald, Jr. are in the aggregate in excess of 
the sum of $900,000.00; that under the laws of the State of 
Idaho said creditors’ claims so filed against the estate of 
James ^IcDonald, Jr. bear interest at the rate of 6% per 
annum from and after the death of the debtor until said 
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claims are paid; that the estate of said James McDonald, 
Jr., other than the above trust, is practically valueless and 
wholly inadequate to discharjye said claims. 

VI. That a termination of the trust estate as to the inter¬ 
est of said James ^McDonald, Jr., and a distribution and de- 
liveiy of his vested interest to said Executor now, will ef¬ 
fectuate a saving to the estate of said James McDonald, 
Jr. of an amount in excess of $300,000.00 of such claims, 
and in addition interest on said claims. 

VII. That said James McDonald, Jr. during his lifetime 
executed certain agreements respecting, and i)urported as¬ 
signments of interests in, his interest in said trust or the 
income thereof, a list of which is attached to the Bill herein, 
and which were filed with the Trustees, who have, from 
time to time, set uj) special accounts of income from said 
interest of said James ^McDonald, Jr. on account thereof, 
and have made payments thereon; that such assignees have 
filed claims based on said assignments and agreements in 
the estate of said James ^rcDonald, Jr. now being adminis¬ 
tered in Idaho, have consented that there be de- 

84 livered to said defendant Executor such amounts 
of money or property as they, by reason of said as¬ 
signments and agreements, are or might be entitled to re¬ 
ceive thereunder, and such claims and rights, of said as¬ 
signees, can be determined in the administration of said 
estate in Idaho. 

VIII. That said defendant Lula Brown McDonald, the 
widow of said James McDonald, Jr., is wholly dependent 
upon the estate of said James McDonald, Jr. for support 
and livelihood, and that there are no funds nor property 
now in the hands of, or available to, the Executor of said 
estate of James ^IcDonald, Jr. which may be used for the 
support and maintenance of said Lula Brown McDonald, 
and there will be none unless and until said trust as to said 
James McDonald, Jr. is terminated, and said Lula Bi*own 
McDonald is without funds for maintenance and support. 

IX. That the purpose of said testamentary trust for said 
James McDonald, Jr. ceased at his death; the continuation 
of said trust as to the said vested one-half interest of said 
James McDonald, Jr. after his death could and would ful¬ 
fil no useful purpose, would work a serious hardsliip upon 
the estate, creditors, legatees and widow of said James 
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McDonald, Jr.; and no useful purpose would be served by 
withholding distribution of said interest of James McDon¬ 
ald, Jr. until 1943, when the oldest of his said children 
reaches the age of thirty years. 

X. That the trust estate consists of stocks, bonds, se¬ 
curities, cash and personal property, readily susceptible to 
division in kind and to ascertainment of James McDonald, 
Jr.’s half thereof, and to delivery thereof, together with 
all undistributed income thereof received by the Trustees, 
to said William H. Langroise, as Executor. 

Compensation to the Trustees and their counsel, and 
credits claimed by the Trustees, can be fully pro- 

85 tected by permitting a reservation from deliveiy of 
an amount sufficient to cover claims therefor. 

XI. All of the defendants to the bill in equity filed in this 
case by the Trustees of the estate of James McDonald, Sr. 
for instructions are sui juris. 

Under date of April 27, 1937, all but Lula Brown McDon¬ 
ald joined in a demand upon said Trustees, which is set 
forth in paragraph 5 of the bill of complaint, and made a 
part hereof by reference. On April 28, 1937, said Lula 
Brown McDonald in writing requested a compliance with 
said demand. Beulah Martin, the former wife of James 
McDonald, Jr., and one of the assignees above mentioned, 
has likewise notified the Trustees in writing that she con¬ 
curred in the request contained in said letter of April 27, 
1937. 

86 Conclusions of Law 

I. 

That under and by virtue of the terms of the Last Will 
and Testament and Codicil thereto of James McDonald, as 
construed by the Court of Appeals of the District of Co¬ 
lumbia in the case of McDonald vs. Maxiadl, 56 App. D. C. 
287, 12 Fed. (2d) 822, James McDonald, Jr. took a then 
present vested one-half interest in the testamentary trust 
estate established by said James McDonald, after the pay¬ 
ment of debts, legacies, annuities and costs of administra¬ 
tion, which vested interest is not subject to be divest(‘d, and 
was not divested by the death of said James McDonald, Jr. 
on July 2nd, 1936; that as to such interest the trust created 
by said Will is, and should be, terminated; that the Estate 
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of James McDonald, Jr. is entitled thereto, and William 
H. Langroise, Executor of the Last Will of said James 
McDonald, Jr., is entitled to have and receive delivery and 
possession thereof as such Executor from the Trustees, 
plaintiffs herein. 

II. 

That under and by virtue of the terms of the Last Will 
and Testament and Codicil thereto of James McDonald, as 
construed by the Court of Api)eals of the District of Colum¬ 
bia in the cases of McDonald vs. Maxivell, 56 App. D. C. 287, 
12 Fed. (2d) 822, and Fulton Trust Company vs. Bank of 
America of California, 60 App. D. C. 240, 50 Fed. (2d) 
1005, the defendants, James McDonald, 3rd, and Robert 
Alexander McDonald, children of said James McDonald, 
Jr., took a then present vested interest in the remaining 
one-half of the Estate of said James McDonald, after the 
payment of debts, legacies, annuities and costs of adminis¬ 
tration, which vested interest is not subject to divestiture, 
the same, together with the accumulated income thereon, to 
be divided between said Janies McDonald, 3rd and Robert 
Alexander McDonald, such division and distribution, 

87 with the e.xception of annuities and jiayments here¬ 
tofore authorized to be made and deducted for their 

maintenance, education and support, to be made when the 
oldest of said children shall reach the age of thirty years; 
that distribution of the principal and income of said vested 
share was not accelerated bv the death of James McDon- 
aid, Jr. 

JESSE C ADKINS 
J ustice 

88 Exceptions to Findings of Fact and Conclu¬ 

sions of Law 

Filed July 16, 1938 

* * * 

The defendants, James ^IcDonald, 3rd, and Robert Alex¬ 
ander McDonald, except to the Court not finding as a fact 
that the United States Court of Appeals, in its previous 
decisions construing the Will of James McDonald, ap¬ 
proved an interpretation of the Will of James McDonald 
that called for a termination of the entire trust estate ere- 
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ated by said Will, by the death of James McDonald, Jr. 
and/or his oldest surviving: or first born child, and to the 
conclusion of law to the effect that the said trust is not ter¬ 
minated as to said defendants James McDonald 3rd, and 
Robert Alexander McDonald, and that thev are not entitled 
to an immediate delivery of either their share of the corpus 
of said trust estate or the accumulated income thereon. 

RALPH D. QUINTER 
Attorney for Defendants 
James McDonald, Srd, and 
Robert Alc'xander McDoriald 

89 Decree 

Filed July 16, 1938 

• • • 

This cause came on to be heard at this Term, and there¬ 
upon, upon consideration thereof, it is this 16th dav of 
July, 19.38, ADJUDGED, ORDERED and DECREED, as 
follows: 

I. 

That under and by virtue of the terms of the Last Will 
and Testament and Codicil thereto of James McDonald, as 
construed by the Court of Apjoeals of the District of (''oluni- 
bia in the case of McDonald vs. Maocivell, 56 Ap]). D. C. 287, 
12 Fed. (2d) 822, James McDonald, Jr. took a then present 
v'ested one-half interest in the testamentary trust estate 
established by said James ^IcDonald, aftei* tlie payment of 
debts, leiracies, annuities and costs of administration, which 
vested interest is not subject to be divested, and was not 
divested by the death of said James McDonald, Jr. on July 
' 2nd, 1936; that as to such interest the trust created by said 
Will is terminated; that the Estate of James McDonald, 
Jr. is enitled thereto, and William H. Langroise, Executor 
of the Last Will of said James McDonald, Jr., is entitled 
to have and receive delivery and possession thereof as such 
' Executor from the Trustees, plaintiffs herein. 

90 n. 

That under and by virtue of the terms of the Last Will 
and Testament and Codicil thereto of James McDonald, as 
construed by the Court of Appeals of the District of Co- 


FULTON TEUST COMPANY OP NEW YORK, A CORP., ET AL. 75 

lumbia in the cases of McDonald vs. Maxwell, 56 App. D. C. 
287,12 Fed. (2d) 822, and Fulton Trust Company vs. Banl' 
of America of California, 60 App. D. C. 240, 50 Fed. (2d) 
1005, the defendants, James McDonald, 3rd and Kobert 
Alexander McDonald, children of said James McDonald, 
Jr., took a then present vested interest in the remaining 
one-half of the Estate of said James McDonald, after the 
payment of debts, legacies, annuities and costs of adminis¬ 
tration, which vested interest is not subject to divestiture, 
the same, together with the accumulated income thereon, to 
be divided between said .James McDonald, 3rd and Robert 
Alexander McDonald, such division and distribution with 
the exception of annuities and payments heretofore author¬ 
ized to be made and deducted for their maintenance, educa¬ 
tion and support, to be made w’hen the oldest of said chil¬ 
dren shall reach the age of thirty years; that distribution 
of the principal and income of said vested share was not 
accelerated bv the death of James McDonald, Jr. 

in. 

The plaintiffs are hereby directed within ninety days of 
the date hereof to segregate the interest of Janies McDon¬ 
ald, Jr. in the trust estate of James McDonald, dividing the 
same in kind so far as possible and where not possible mak¬ 
ing adjustments therefor, and are ordered and directed to 
pay over and deliver within ninety days of the date hereof 
the said property comprising said interest, together with 
the accumulated income thereon, to AVilliam H. Langroise, 
as Executor of the Last Will of said James iMcDonald, Jr., 
less, however, the amount authorized to be retained under 
paragraph IV hereof. 

IV. 

The Plaintiffs are ordered and directed to file with 
91 this Court, and deliver a copy to each of said defen¬ 
dants within ninety days of the date hereof, an ac¬ 
counting of said trust estate, setting up therein all credits, 
commissions and compensation claimed for themselves and 
their counsel out of such trust estate, and they are hereby 
authorized and directed to retain in their own possession 
out of the share belonging to the estate of said James 
McDonald, deceased, cash and United States bonds in a sum 
not to exceed Two Hundred and Fifty Thousand Dollars 
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($250,000.00) to cover expenses, annuities, commissions and 
attorneys’ fees payable from or chargeable to said interest 
of James McDonald, Jr., deceased, such retained properties 
to be held by the Plaintiffs pending determination and 
order of this Court with respect thereto; said account shall, 
upon the tiling thereof, be, and is, referred to the Auditor 
of this Court to audit same and to report his recommenda¬ 
tions as to such account and the amount of compensation to 
be allowed Trustees and their counsel. 

V. 

Upon payment and delivery to said Executor and pay¬ 
ments or distributions ordered with respect to such retained 
‘})roperty, the Plaintiffs shall be fully released, exonerated 
and discharged from any and all duty, responsibility or ob¬ 
ligation in connection with said interest of James McDon¬ 
ald, Jr. under the Will of said James McDonald. 

VI. 

Jurisdiction of this cause is hereby retained for such fur¬ 
ther orders and directions as the Trustees or any of the 
I^arties to the cause may deem necessary, or to the 
92 Court may seem just. 

JESSE C. ADKINS 

Justice 

No objection as to form. 

^^IcKENNEV, FLANNERY & CRAIGHILL 
By F. D. McKENNEY, 

Attorneys for Plaintiffs. 

RALPH D. QUINTER 

Atty for Defendants 
Janies McDo^iald 3d and 
Robert Alexander McDonald. 

The defendants James McDonald III and Robert Alex¬ 
ander McDonald except to so much of the foregoing decree 
as (1) holds the trust estate is not terminated as to their 
ishare; and (2) denies to them the immediate payment of 
the accumulated income on their said share, and note an ap¬ 
peal therefrom to the United States Court of Appeals for 
the District of Columbia, which appeal is hereby allowed. 
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and the penalty on the bond of said defendants James 
McDonald III and Robert Alexander McDonald on the said 
appeal is hereby fixed at $100, or in lieu thereof they may 
deposit $50 in cash with the clerk of the court. 

JESSE C. ADKINS 
Justice 


August 6, 1938 


Memorandum 


$50 deposited by R. D. Quiiiter in lieu of bond on appeal. 


93 Assignment of Errors 

Filed September 15,1938 
* * • 

The defendants James McDonald, 3rd, and Robert Alex¬ 
ander McDonald, hereby assign the following errors com¬ 
mitted by the Trial Court: 

I. The Court erred in holding that under and by virtue 
of the terms of the Last Will and Testament and Codicil 
thereto of James McDonald, as construed by the Court of 
Appeals of the District of Columbia in the cases of McDon¬ 
ald vs. Maxwell, 56 App. D. C. 287, 12 Fed. (2d) 822, and 
Fulton Trust Company vs. Bank of America of California, 
60 App. D. C. 240, 50 Fed. (2d) 1005, the defendants James 
IMcDonald, 3rd, and Robert Alexander McDonald were not 
entitled to the immediate distribution to them of both prin¬ 
cipal and income of their present vested one-half interest 
in the testameiitarv trust estate established bv the will of 
said James McDonald. 

II. The Court erred in holding that under and by virtue 

of the terms of the Last Will and Testament and Cod- 

94 icil thereto of James McDonald, as construed by the 
Court of Appeals of the Distilct of Columbia in the 

cases of McDonald vs. Maxwell, 56 App. D. C. 287, 12 Fed. 
(2d) 822, and Fulton Trust Company vs. Bank of America 
of California, 60 App. D. C. 240, 50 Fed. (2d) 1005, the 
distribution of both principal and income of the present 
vested one-half interest of James McDonald, 3rd, and Rob- 
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' ert Alexander McDonald in the testamentary trust estate 
established by the will of said James ^McDonald was not 
accelerated by the death of James IMcDonald, Jr. 

III. The Court erred in boldine: that under and bv virtue 
of the terms of the Last 'Will and Testament and Codicil 
thereto of James McDonald, as construed by the Court of 
Appeals of the District of Columbia in the cases of McDon¬ 
ald vs. ^laxwell, 56 App. D. C. 287, 12 Fed. (2d) 822, and 
Fulton Trust Company vs. Bank of America of California, 
60 App. D. C. 240, 50 Fed. (2d) 1005, James ^IcDonald, 3rd, 
and Robert Alexander ^IcDonald were not entitled to the 
present ])ayment of the accumulated income on their pres¬ 
ent vested one-half interest in the testamentary trust es¬ 
tate established by the will of said Janies McDonald, nor to 
the payment of future income thereon as collected. 

IV. The Court erred in holding that under and by virtue 
of the terms of the Last Will and Testament and Codicil 
thereto of James McDonald, as construed by the Court of 
Appeals of the District of Columbia in the cases of 
McDonald vs. Maxwell, 56 App. D. C. 287,12 Fed. (2d) 822, 
and Fulton Trust Company vs. Bank of America of Cali¬ 
fornia, 60 Ai)p. D. C. 240, 50 Fed. (2d) 1005, the defendants 
James McDonald, 3rd, and Robert Alexander McDonald 
were not entitled to the distribution of either iirincipal of 
or income on their present one-half interest in the testa¬ 
mentary trust estate established by the will of said James 

McDonald, with the exception of annuities and pay- 
95 ments heretofore authorized to be made and de¬ 
ducted for their maintenance, education and sup¬ 
port, until said James ^IcDonald, 3rd, shall reach the age 
of thirtv vears. 

RALPH D QUINTER 
Aftomeij fo.r fJefcnrJanfs 
James McDonald, 3rd, and 
Robert Alexander McDonald, 

Service of copy of the foregoing Assignment of Errors 
is acknowledged this 15th day of September, 1938. 

McKENXEY, FLANNERY & CRAIGHILL 
By F D McKENNEY 

Attorneys for Plaintiffs 
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96 Stipulation with Respect to Record on Appeal 

Filed October 12, 1938 

• • * 

It is stipulated by counsel for the plaintiffs and the de¬ 
fendants James McDonald, 3rd, and Robert Alexander 
McDonald, parties in the above-entitled cause, that a 
printed copy of the holographic will of James McDonald, 
dated June 26th, 1913, and a codicil thereto dated April 
14th, 1914, attached to the Bill of Complaint herein, shall 
be made a part of the record on appeal in this cause. 

It is further stipulated by said counsel that there is no 
occasion to include in said record the briefs and records 
referred to in the testimony of Joseph S. Graydon, but that 
the same may be referred to or read from by counsel, and 
shall be available to the Court at the hearing of the appeal 
of said cause. 

McKENNEY, FLANNERY AND CRAIGHILL 

By F. D. McKENNEY 

Attorneys for Plaintiffs 

RALPH D. QUINTER 
Attorney for the defendcmts 
James McDonald, 3rd, and 
Robert Alexander McDonald 

97 District Court of the United States for the 

District of Columbia 

Thursday, October 13, 1938 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Civil Court, presiding. 

# * * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendants by their at¬ 
torney present to the Court their Statement of Evidence 
taken at the trial of this cause and pray the same be signed 
and made of record, nunc pro tunc, which is hereby accord¬ 
ingly done. 

JESSE C. ADKINS, 

Justice. 


1 
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98 Designation of Record 

Filed August 24, 1938 

# • # 

The Clerk of the Court will please include the following 
in the Transcript of Record on api)eal in the above-entitled 
cause to the United States Court of Ai)peals for the Dis¬ 
trict of Columbia: 

(1) Bill of Complaint. 

(2) Answer of the defendant IVilliam H. Langroise, Ex¬ 
ecutor of the Will of James McDonald, Jr. 

(3) Answer of the defendant Lula Brown McDonald. 

(4) Answer of the defendant James McDonald, 3rd. 

(5) Answer of the defendant Robert Alexander McDon¬ 
ald. 

(6) Statement of the Evidence. 

(7) Memorandum opinion of the Court. 

(8) Finding of Fact and Conclusions of Law. 

(9) Exceptions to Findings of Fact and Conclusions of 
Law filed on behalf of the defendants Janies McDonald, 
3rd, and Robert Alexander McDonald. 

(10) Decree of Court dated July 16, 1938, and appeal 
noted. 

(11) Memorandum of the deposit of $50.00 to ojicrate in 
lieu of bond on appeal. 

99 (12) Assignment of errors. 

(13) This designation of record with the date of 
filing thereof and notice of acknowledgment of service. 
(14) Clerk’s certificate. 

RALPH D. QUINTER 
Attorney for the defendants 
James McDonaldy Srd, and 
Robert Alexander McDonald. 

Service of copy of the foregoing Designation of Record 
is acknowledged this 24th day of August, 1938. 

McKEXNEV, FLANNERY & CRAIGHILL 

By G. B. CRAIGHILL 
Attorney for Plaintiffs 
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100 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 99, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 65312 in Equity, 
wherein Fulton Trust Company of New York, a corpora¬ 
tion, Surviving Testamentary Trustee, et ah, are Plaintiffs 
and William H. Langroise, Executor of the Will of James 
McDonald, Jr., et ah, are Defendants, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 21st day of November, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

101 In the District Courj; of the United States for 

the District of Columbia 

Holding an Equity Court 


Equity No, 65,312 

Fulton Trust Company of New York, a corporation. Sur¬ 
viving Testamentary Trustee, and 

Joseph S. Graydon, Substituted Testamentary Trustee, 
under the Last Will and Testament of James McDon¬ 
ald, Deceased, 

Plaintiffs 

—^vs— 

William H. Langroise, Executor of the Will of James 
McDonald, Jr., 

Lula Brown McDonald, Widow of said James McDonald, 
Jr., 

James McDonald, 3rd, 

Robert Alexander McDonald, Sons of said James McDon¬ 
ald, Jr., 


Defendants 
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Statement of Evidence 

The above-entitled cause came on for hearing; before Mr. 
Justice Adkins on April 28, 1938, upon the pleadings and 
the testimony taken before the Special Examiner appointed 
by the Court. 

I To maintain the issues on their part joined, the defen¬ 
dants took the deposition of Joseph S. Graydon, who, as 
' substituted testamentary trustee under the Last Will and 
Testament of James McDonald (Sr.), deceased, is one of 
the plaintiffs in this case, and who testified as follows:— 


“By Mr. Quinter: 

Q. Mr. Graydon, the bill and answer raise certain issues 
of fact. I want to question you with respect to three. First, 
as to the denial by defendants rei)resented by me that the 
Court of Appeals upheld the validity of the questioned pro¬ 
visions of the will. 

Have you your copy of that that I gave you ? A. No, I 
have not seen that, Mr. Quinter, but I have a copv of the 
bill. 

102 Q. First, with respect to the denial on behalf of 
the defendants of vour allegation in the bill of com- 
plaint that the Court of Appeals upheld the validity of the 
questioned provisions of the will. 

Second, with respect to the denial by the defendants of 
the allegations in the bill of complaint that the death of 
James McDonald, Jr., has given rise to important questions 
which the Court of Appeals has never considered and which 
were not presented to it for decision. 

Third, the averment that the Court of Appeals held the 
provisions of the will sul)se(|uent to the first sentence of 
Paragraph M were void, that is, the averment on part of 
the defense. A. Yes, I understand. 

Q. I want to ask you if at the original hearing of this 
case before Justice McCoy it was not contended on behalf 
of the trustees that all of the provisions of the will were 
good including ^I, N, O, P, on the theoiy that the testator 
had in mind any grandchildren who might be in existence 
at the time of the division of this estate, and I will call your 
attention to pages 13 and 14 of the trial memorandum of 
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the attorneys for the trustees (handing a paper writing to 
the witness). A. This does not seem to be identified. It is 
headed ‘Analysis of the Will.’ Is that attached to this trial 
memorandum? 

Q. Yes, I called it to the attention of Mr. McKenney. A. 
I am assuming that those pages 13 and 14 were part of the 
trial memorandum of counsel for the trustees in that case, 
and I find under the heading on page 13 ‘Analysis of Will.’ 
the statement that ‘Item M covers the entire estate and 
every bequest therein not only vests, but comes into posses¬ 
sion of the beneficiaries while James is still living.’ 

It speaks for itself. I am only picking out parts of it. 

And then under Item N there appears the state- 
103 ment, ‘All legacies vest under Item N in title and 
possession on the death of James. None violates the 
law against perx)etuities. ’ 

Under Item 0, after undertaking to analyze that, ‘All 
legacies vest in title and nossession on the death of James, 
if he dies before his first child reaches the age of thirty 
years (which event is covered by M).’ 

And at the conclusion, ‘All of the legacies, tlierefore, vest 
either (1) at the death of the testator, (2) during the life 
of James, (3) at the death of James, oi-, (4) within twenty- 
one years after the death of James. No legacy would seem 
to violate the statute.’ 

Mr. Quinter: I want to offer those particular pages from 
the trial memorandum of the trustees in the original hear¬ 
ing before Judge McCoy. 

Mr. ^IcKenney: I have no x>articular objection to the in¬ 
troduction of those i^articular pages, but T think in justice 
to the Court and ourselves the entire memorandum should 
be introduced as an entiretv in evidence or counsel on either 
side should have a right to i-esort to the pages and to make 
such— 

Mr. Quinter (interposing): I agree that counsel for the 
plaintiffs at any time may introduce in evidence or read 
from all or any part of any brief or trial memorandum or 
record that I refer to in my examination of ^Ir. Graydon. 

By Mr. Quinter: 

Q. I call your attention to the memorandum of opinion 
of Judge McCoy in that x^articular hearing, especially to 
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the second paragraph (handing a document to the vdtness). 

I A. Yes, this is a copy of the opinion of the Court by Walter 
I. McCoy, Chief Justice, filed July 30, 1924, and appear¬ 
ing on page 14 of the transcript of record in the Court of 
i Appeals of the District of Columbia upon the appeal of 
such case, in which it is stated: 

104 ‘On the former hearing the defendants argued for 

the validity of clauses M and X on the basis that the 

•> 

testator had in mind any grandchild who might be in exis¬ 
tence at the time of the division of his estate. On the pres¬ 
ent hearing the defendants contend that only those living at 
I his death were meant. The Court does not take this view 
'especially considering paragraph J and notwithstanding 
clause Third of the Codicil. Clause J was a disposition for 
the benefit of all grandchildren whereas the clause of the 
codicil relating to annuities is for the benefit of the son 
only.’ 

i I have before me a copy of the brief prepared and filed 
by Lawrence Max^vell and Joseph S. Grnydon as attorneys 
for Lawrence Maxwell and the Fulton Trust Company as 
I executors, in Equity No. 40082, James McDonald, Jr., vs. 
Beulah McDonald, et al., in the Supreme Court of the Dis- 
itrict, being a brief of fifty-seven pages, and 1 find, after 
reference to the codicil and the provision for annuities, it 
was argued, among other things, 

‘This can only mean that the testator intended to give to 
the children of James Ik'Wf] at my decease, for whom he 
had given additional annuities to Janies during their mi¬ 
nority, the increased annuities themselves on attaining 
twenty-one. ’ 

After quoting another provision of M, ‘It is argued 
“meaning thereby, of course, the children of James living 
at his decease, so that the period of distribution fixed by the 
testator must be in the life of the child of James born in 
testator’s life.” ’ 

By Mr. Quinter: 

Q. That was also the position taken by the trustees in 
the brief filed in the Court of Appeals in 4300 (hand- 

105 ing a document to the witness) ? A. Xow, let us see. 
I have before me the brief signed by Frederic D. 

^McKenney, John S. Flannery, Joseph S. Graydon, attor- 
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ney for Lawrence Maxwell and the Fulton Trust Company, 
being a brief of sixty pages, filed on the api)eal of said case 
in the Court of Appeals of the District of Columbia, and it 
was argued in that brief, among other contentions raised, 
as appears on page 21, the following: 

‘ The testator plainly shows by the reference to his grand¬ 
children, in the third paragraph of the Codicil, living at 
my decease, that he intended that the class who were to 
share in the one-half of the estate going to James’ children 
should close at the testator’s death.’ 

And as appears on page 60 in the conclusion: 

‘The testator, by dividing his estate in equal shares be¬ 
tween his son and his son’s children who might be living at 
the time of his death, made it possible for his son to amply 
provide for any after born children.’ 

Q. Judge McCoy in his opinion, on which that decree was 
based, from which the appeal was taken, and on which that 
brief from which you quoted was filed, held, however, that 
any children born before the time of distribution and not 
only those who survived or were in being at the time of the 
distribution took. A. Judge McCoy, after stating that ar¬ 
gument had been made, said, 

‘The Court does not take this view, especially consider¬ 
ing Paragraph J, and notwithstanding clause third of the 
codicil. ’ 

Q. You, however, in the Court of Appeals, in your brief, 
stated that the decree appealed from is correct, didn’t you? 
A. Well, yes, we undertook to support that decree when we 
got in the Court of Appeals. 

Q. A decree which upheld the will for the reason 
106 set forth in the memorandum opinion of Justice 
McCoy? A. Wliich upheld the will, yes. 

Q. Now, on the issue raised by the bill and answer that 
all questions were presented to the Court of Appeals and 
not only the first sentence of Paragraph M, 1 want to call 
your attention to pages 9, 10, and 11 of the trustees’ brief 
in the Court of Appeals for the purpose of showing under 
the heading ‘Analysis of the Will’ that the sections claimed 
to be invalid were Paragraphs M, N, 0, and P. In other 
words, your brief stated that those questions were before 
the Court. A. Well, this is our brief. 
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Q. That is your brief, yes. A. Our brief stated, as I in¬ 
terpret it, that clauses M, N, 0, and P were claimed by our 
opponents to be invalid. 

Q. Will you turn to page 17 of that brief? On the allega¬ 
tion of the defendants that it was the executors’ or the trus¬ 
tees’ position before the Court of Appeals that James and 
his children took absolute estates, not subject to divesti¬ 
ture, w’ill you state from page 17 of your brief w’hether that 
was not so stated to the Court and the reasons that you give 
why that position was correct? 

I will ask you to start with the second paragraph. A. 
Well, I do not like to answer a question on single para¬ 
graphs taken from an entire printed argument. 

Q. Will you read it? A. I will be glad to read any part 
of it you call my attention to. 

(Counsel indicated a portion of the document before the 
witness.) 

The witness: The second paragraph on page 17 states: 

‘The estates or interests given James and his children, 
being immediate and vested, the time designated for 
107 the subsequent di\'ision of the estate into their re¬ 
spective shares may be accelerated by the death of 
James and/or his oldest surviving or first child.’ And it 
cites some cases. 

By Mr. Quinter: 

Q. Then the next paragraph. A. It goes on to say, ‘and 
if the time fixed for the division should be so accelerated 
under Sections 1617 of the Code, the trust being no longer 
active, the legal and beneficial title would be merged in the 
beneficiaries and they would be entitled to the actual pos¬ 
session of the property.’ 

Q. Now, will you turn to page 32 of that same brief and 
read the first ])aragraph ? A, AVell, making the same reser¬ 
vations about my unwillingness, or my reluctance, I should 
say, to stating only part of the entire whole, I find at the 
top of page 32 the following statements: 

‘As there is nothing in the will of James McDonald to 
indicate that he did not intend to give to his son and to his 
son’s children in being at the date of the testator’s death 
an immediate vested equitable estate in all of his property, 
and as the estate so granted is not dependent upon or in 
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any wise involved with the contingent and alternative gifts 
in subsequent portions of his will, conditioned upon the 
death of his son and his said children, there is no violation 
or attempted violation of either Section 1023 of the Code 
or of the common-law rule against perpetuities or restraints 
upon alienation. ’ 

Q. In your brief in the Court of Appeals last referred to 
didn’t you cite the cases of Savin vs. Webb, 96 Maryland 
504, and Clark vs. Tennison, 33 Maryland 85, to show how 
the estate would be accelerated by reading language 
108 into the will? A. Yes, those cases and also the case 
of Bentz, et al., vs. Maryland Bible Society, et ah, 
86 Maryland 102, w’ere the cases which I referred to a few 
moments ago when I said the brief cited cases but which I 
did not read at that time. 

Q. Now, I hand to you what purports to be a supplemen¬ 
tal memorandum on behalf of Lawrence Maxwell and the 
Fulton Trust Company of New York, executors and trus¬ 
tees, filed in the Court of Appeals, and I will ask you to 
read the first paragraph. A. ‘Counsel for the executors 
and trustees of the estate of James McDonald, in their 
brief filed in the above-entitled cause, contend, and support 
by numerous authorities, that the predominating purpose 
in the mind of the testator, as expressed in item M of his 
will, as modified by the third paragraph of the codicil 
thereto, was (a) to leave his whole net residuary estate in 
trust for his son James and the two children of James 
(James McDonald, 3d, and Robert Alexander ^McDonald), 
who wore in being at the date of the testator’s death and 
the oldest or first born of whom was actually born prior to 
the time the codicil was executed; (b) to provide increas¬ 
ing annuities to Janies until each of his said children reach 
the age of twenty-one years (codicil), when the children 
themselves should receive the annuities until the oldest sur¬ 
viving one (James McDonald, 3d) reached the age of thirty 
years, at which time the principal of the estate is to be di¬ 
vided into eijual moities, one-half to go to the son James 
and the remaining one-half divided among the said two 
grandchildren, share and share alike (Brief, p. 18); that 
the interests of James and his said two children vested at 
the date of the testator’s death and cannot be restricted, 
reduced or destroyed by subsequent provisions in items 
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N, 0 and P of the will, which arc in the alternative, 

109 contingent and conditioned upon the death of James 
and his said children (Brief, pp. 22, 32; and Johnson 

vs. Washington L. & T. Co., 224 U. S., 238; Green vs. Gor¬ 
don, 38 App. D. C., 443), and, further, that the estates or 
interests given Janies and his said children, being immedi¬ 
ate and vested, the time designated for the subsequent di¬ 
vision of the testator’s estate may be accelerated by the 
death of James and/or his oldest surviving or first born 
child (Brief, p. 17), and that so construed, the provisions of 
the will do not violate and cannot by possibility transcend 
section 1023 of the Code of Law for the District of Colum¬ 
bia or the common-law rule against perpetuities or re¬ 
straints upon alienation (Brief, ji. 32).’ 

Q. Can you examine that and see if there is any other 
position taken by the trustees in that brief? 

Mr. McKenney: I object to that. Let the brief go in and 
let the brief speak for itself. That is a supplemental mem¬ 
orandum that was submitted. That is what you are talking 
about, isn’t it? 

The Witness: Yes. Well, this memorandum was sub¬ 
mitted following an answer to a memorandum that had been 
filed on behalf of James McDonald, Jr., and whether it 
l)resents any other contention or argument than that, it 
speaks for itself. 

By Mr. Quinter: 

Q. Well, is not that the interpretation that the trustees 
and their counsel placed ui)on the residuary clause of the 
will of James McDonald in the (’ourt of Aiq:)eals? A. Well, 
the interpretation that the trustees placed upon the will as 
a whole and the codicil seems to me to be expressed on page 
5 of that brief where it is stated: 

‘The Executors and Trustees, therefore, to the end that 
such decree may be entered and such further proceedings 
be had in the court below as will guide them in the 

110 administration of their trust and i^rotect their bene¬ 
ficiaries, respectfully submit for the opinion and de¬ 
cision of this Honorable Court the (luestion of the appel¬ 
lant’s right to the cash income from his vested undivided 
share in one-half of the net residuary estate from the date 
of the testator’s death.’ 
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Q. Now, Mr. Graydon, I do not want to argue with you, 
but that is not an interpretation; that is just submitting 
the proposition to the Court. That is not any interpreta¬ 
tion by the trustees or their counseT? A. No, that seems to 
me an indication they were asking the Court to do it. 

Q. But they were trying to assist the Court in the inter¬ 
pretation of the will, weren’t they? A. Yes. 

Q. Now, ill support of the allegation in our answer to 
paragraph 3 of the trustees’ bill, that certain x^etitions for 
allow’ances to the grandchildren were made upon allega¬ 
tions that no other xierson had any interest in the accumu¬ 
lated income and their share of the estate, there was filed 
at the time the original allowance was made, was there not, 
a memorandum of authorities? A. Yes, I think I saw that. 
I do not recall it very distinctly. 

Q. The allegation in our answer that we have to prove is 
that those allowances were asked for on the theory that 
they had an absolute interest in their one-half of the estate, 
and it was not subject to divestiture; therefore, it should 
])roperly be made, and we cited Ruling Case Law; 57 
L. R. A. at page 738; 39 A. L. R. at page 41, which authori¬ 
ties were to the effect that if the estate was absolutely 
vested and not subject to divestiture, an allowance of in¬ 
come should be made, but if the estate w^as subject to di¬ 
vestiture, it could not be made, and that this not 
111 being subject to divestiture, the allowance is prox)er. 

A. Well, I see this memorandum of authorities; I 
am perfectly willing to testify about anything I had a hand 
in preparing, and also what the judge did. Outside of that 
I can only say I remember it. I suppose I have a copy of 
it in my office. 

If it was argued and contended, I supose it speaks for 
itself. You should x)nt it in evidence. You know what it 
contains. 

Mr. Quinter: I am going to offer it in evidence, then. 
That is all. 

]\rr. McKenney; It is stix)ulated by and between counsel 
for the respective i)arties that in the next to the last line of 
the third paragraph of paragraph 2 of the bill of complaint 
herein, the word ‘defendants’ shall be stricken and ‘grand¬ 
children’ substituted, so that the sentence shall read, ‘and 
are the sole surviving grandchildren of the testator.’ 
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Mr. Clark: Let the record show here, too, on my behalf 
that I join with Mr. Quinter in offering in behalf of those 
whom I represent the testimony and the exliibits which he 
had put in. 

Mr. McKenney: I understand the stipulation is made 
also, which, while I cannot recall it in its exactitude, is to 
the effect that every paper used or quoted from may be re¬ 
ferred to by opposing counsel for any purpose that may be 
necessary, or all or any part of them may be considered as 
given in evidence by the plaintiffs.” 

Thereupon, the case was argued by counsel for the re- 
s])ective parties and memoranda of authorities were sub¬ 
mitted to the presiding Judge, who took the case under 
advisement. 

Thereupon, the Court made the Findings of Fact and 
Conclusions of Law, to which Conclusions of Law these de¬ 
fendants duly excepted. 

112 Thereafter, on July 16, 1938, a decree was en¬ 
tered instructing the plaintiff trustees, to which de¬ 
cree these defendants duly excepted, and in open Court 
noted an appeal to the United States Court of Appeals for 
the District of Columbia. 

BE IT RE^IEMBERED, that the foregoing contains 
all the evidence given on the hearing of said cause other 
than as to services rendered by the Trustees, which are not 
at issue on the appeal, and, in order that it may be made 
of record, this Statement of Evidence is duly approved and 
signed and ordered to be made of record, this 13th day of 
October, 1938. 

JESSE C ADKINS 
Justice 

No objections 

McKENNEY, FLANNERY & CRAIGHILL 

bv F D McKENNEY 

* 

Attorneys for Plaintiff — 

Endorsed on Cover: No. 7287 James McDonald, 3rd., 
et al.. Appellants, vs. Fulton Trust Comi^any of New York, 
a Corporation &c., et al. United States Court of Appeals 
for the District of Columbia Filed Nov 21 1938 Joseph 
W. Stewart, Clerk. 
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STATEMENT OF THE CASE. 

This is an appeal from a decree of the District Court 
of the United States for tlie District of Colum])ia resultin;:: 
from a suit in equity for instructions filed September 2, 
1937 by the Fulton Trust Company of New York, Sur- 
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viving Testamentary Trustee, and Joseph S. Graydon, 
Sul)stituted Testamentary Trustee, under the last will and 
testament of James McDonald, deceased, against William 
H. Langroise, Kxecutor of the will of James McDonald, 
Jr., hula Brown McDonald, widow of said James Mc¬ 
Donald, Jr., dames r^lcDonald, od. and Roliert Alexander 
McDonald, sons of said James McDonald, Jr. 

The Bill of C’omplaint made the last will and testament 
of James McDonald, Sr., an exhibit thereto (K. 23) and 
set forth various steps tak(‘n in the administration of the 
estate of the decedent, including the fact that the will 
had l)een before this Court in the cases of McDonald v. 
Majnrell, et ah, oG App. D.C\ 287, 12 F. (2d) 822, and 
Fulton Truest Conipan/j of Xeir York et al. v. Bank of 
America of California, GO App. D.C. 240, bO F. (2d) 1005, 
involving matters pertinent to the (jnestions presented in 
the instant litigation. It alleged, among other things, that 
the defendants therein had in writing demanded that there 
be delivered to these appellants and William H. Langroise, 
Kxecutor of the will of James McDonald, Jr., the jjroperty 
comprising the trust estate created by the will of James 
i\lcDonald, Sr., for the reason that under the will, as con¬ 
strued by the T'nited States Court of Appeals for the 
District of Columbia in said cases of McDonald r. Max- 
u'cll, supra, and Fulton Trust Companij of Xcw York v. 
Bank of America of California, supra, the trust created 
thereby was terminated by the death of James McDonald, 
Jr., and they were the only ])ersons entitled therto. (R. 
14, 15, 16.) 

The defendants in said equity proceeding filed separate 
'answers in which they alleged that this Court of Appeals, 
in its decision in McDonald v. Maxwell, supra, approved 
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tlie interpretation placed upon the will by counsel for the 
executors and trustees as set forth in their Supplemental 
Memorandum liled in said case. This interpretation was 
in su])stance that, under the first sentence of paragraph 
“M” of said will, the trust estate was absolutely vested, 
one-half in James McDonald, Jr., and the remaining 
one-half in James McDonald, 3d, and Robert Alexander 
]\reDonald, the same to be divided when James McDonald, 
3d, reached the age of thirty years, and their rights being 
immediate and vested, the time designated for the sub¬ 
sequent division would be accelerated by the death of 
James, Jr. and/or his oldest surviving or first-l)orn child. 
(R. 08 .) 

The defendants further alleged that the decision of this 
Court in Fullou Trutti Conpaiiij v. Bank of America of 
California, supra, did not hold otherwise, and that the 
cases cited to the C’ourt in said case by the attorneys for 
the executors and trustees were to the effect that during 
the minority of James McDonald, 3d, and Robert Alex¬ 
ander McDonald (if tlie trust continued) a guardian of 
their estates was not entitled to the income accruing and 
accrued on their share of the estate. 

Further allegations of the Answer are that Janies 
McDonald, Jr., died on July 2, 1936; that the purpose of 
the trust and the intent of the testator were wholly accom¬ 
plished and carried out upon tlie death of James, Jr., 
and that the defendants herein are all of the age of 
majority and otherwise sui juris and are all agreed to and 
have requested present distriliution of the trust estate. 

On the issues of fact thus raised, the defendants pre¬ 
sented the testimony of Joseph y. Craydon, one of the 
plaintiffs, and offered in evidence exhibits. 
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The lower court decreed that, under the trust created 
bv the will, as construed l)v this Court in McDonald v. 
Maxu'cdl, supra, James McDonald, Jr., took one-half of 
the residuary estate absolutely and not subject to divesti¬ 
ture; that as to his one-half share the trust was terminated 
bv his death, and was distributable to William H. 
Lani^roise, the executor of his will. 

It further decreed that under said will, as construed in 
McDonald r. Ma.nreJI, supra, and in F)dton Trust Com- 
panij r. Bank of America of California, supra, the defend¬ 
ants James McDonald, 3d, and Robert Alexander ]\Ic- 
Donald took the remaininij: one-half of said residuarv 
estate absolutely and not sul)Ject to divestiture, but that 
said trust was to continue as to them both as to principal 
and income with the exception of certain annuities pro¬ 
vided for in the will and certain allowances made by the 
Court for their maintenance and support, until the oldest 
of said children shall reach the age of thirty years. 
(R. 75.) 

These appellants excepted to so much of said decree 
as (1) held the trust estate not terminated as to their 
share, and (2) denied to them the immediate payment of 
the accumulated income on their share: and noted a 
general appeal therefrom to this Court. 


STATEMENT OF FACTS. 

James McDonald, a citizen of the United States, made 
his will on June 26, 11)13 while in London and e.xecuted a 
codicil thereto on April 13, 1914 in the City of New York. 
He died January 13, 1915 a resident of the District of 
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Columbia. (R. 4.) The will made generous provisions for 
many relatives and for many strangers to the blood, all 
of w’hieh have been complied with and with which we are 
not now concerned. The residue of his estate he left in 
trust, one-half to his son, James McDonald, Jr., and one- 
half to his grandchildren, Janies ^McDonald, 3d, and Robert 
Alexander McDonald. (R. 74.) When the testator made 
his will, his son, James .McDonald, Jr., was about twenty- 
six years of age; Janies McDonald, 3d, was born Septem¬ 
ber 10, 1913 and J-lobert Alexander ]\lcDonald was liorn 
May 12, 1915. (R. 4.) It is to be noted that the two grand¬ 
children were liorn after the grandfather made his will 
and codicil thereto, the one having been born while the 
grandfather was yet alive and the other after his death. 

After admission of the will to probate on Januaiy 20, 
1915 in the Supreme Court of the District of Coliimiha 
the duly qualilied testamentary trustees proceeded to ad¬ 
minister the trust without any (luestion as to the iDropriety 
of their acts until 1922 when James McDonald, Jr. com¬ 
menced suit in the Supreme Court of the District of 
Columbia (now District C’ourt of the United States) 
asserting that the trust provisions of the will were void 
because violative of the law’ against perpetuities and 
claiming, as sole heir and next of kin, the entire estate to 
the exclusion of his sons. Judgment w’ent against him in 
the lower court. An appeal was taken and the cause was 
submitted to this Court and argued on supplemental 
memorandums filed by the appellant and appellees. (R. 5.) 
The supplemental memorandum of the Mxecutors and 
Trustees will be hereafter referred to and quoted from at 
length in the argument. The Court of A])peals of the 
District of Columbia then rendered its decision in ]\ray, 
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1926, reported under the title McDonald v. Maxwell, et ah, 
;j6 App. D.C. 287, 12 F. (2d) 822. (K. 4 and A) 

Up to that time and during the eleven yc'urs that the 
trust had been in administration no change had occurred 
in the status oT the beneliciaries. The two grandchildren 
were still jninors and in the answer presented by them 
through a guardian ad litem they did not seek to have 
distributed to them either their one-hali' of the corpus of 
the estate or the accumulations thereon. Tlie Appellate 
Court in its opinion reviewed at some length certain para¬ 
graphs of the will and concluded that the son, James 
McDonald, Jr. upon testator’s death “took a present 
vested interest in the undivided one-half of the testator’s 
estate’’ and the grandsons “a present vested interest in 
the remaining one-half of the estate of the testator”, both 
after payment of debts, specific legacies, annuities and 
costs of administration; that the interest of James Mc¬ 
Donald, Jr. was “to be paid to said James by the Execu¬ 
tors under the will when his oldest child living at the 
testator’s death shall reach the age of thirtv vears” and 
the distril)ution of tlie interest in the grandchildren was 
'to be made “when the oldest of said children shall reach 
the age of thirtv vears and otherwise ])rovided bv the 
terms of said will”. This decision did not stop, however, 
with ascertainment of the right of James McDonald, Jr. 
to one-half of the cor])us of the estate. It went further 
and determined that he was entitled to have then dis- 
' tributed to him the accumulated income on his one-half of 
the corpus and the income thereon as it accrued. Under 
the authority of that decision the trustees withheld from 
James ^IcDonald, Jr. his one-half of the corpus and de- 
' livered to him the income which had accumulated thereon 
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and as it from time to time accrued. (R. 8.) As before 
stated the question of present payment of either corpus 
or income to the grandchildren was not in issue in that 
case and in this respect the opinion is silent. 

The will and codicil also provided generous annuities 
for Janies McDonald, Jr. commencing with the death of 
the testator. By paragraph Third of the Codicil James 
McDonald, Jr. was given an annuity of $10,000 until he 
became twenty-six years of age, an annuity of $18,000 
until he reached thirty years of age, and from that time 
an annuity of $20,000 until receipt of his share of the 
corpus of the estate. It also provided further annuities 
in the following language: 

‘Mames shall also have an additional annuity of 
Twenty-five hundred Dollars for each child his wife 
may bear him and living at my decease until the child 
reaches the age of fifteen years; after that the said 
additional annuity shall be Three thousand Dollars 
until the child reaches the age of twenty-one vears’\ 
(R. 30 and 31.) 

On the other hand, it provided annuities of only $4000 for 
each grandchild to commence upon his attiiining the age 
of twenty-one years. (R. 27.) 

In 1929, fourte(*n vears after admission of the will to 
probate and during which time the grandchildren had 
received nothing whatever from the estate, a p(‘tition was 
filed in the Supreme Court of the District of Columbia by 
the Bank of America of California seeking to have de¬ 
livered to it as ancillary guardian of the estate of these 
minor grandchildren the income then accumulated and 
accruing upon their one-half of the estate. From the judg¬ 
ment of the Supreme Court decreeing such distribution 
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to the Bank of America of California as such ^lardian 
the trustees prosecuted an appeal and the A])pellate Court 
reversed the decree of the lower court in its decision en¬ 
titled Fulton Truat Company of Xew York, ct al. v. Bank 
of America of California, reported in oO F. (2d) 1005. 
It is to be here noted that the additional annuities for 
i^acli child of James, as provided for in the language above 
quoted, were additional annuities for James and payable 
to James and not to his children. Janies McDonald, 3d, 
became twenty-one years of age on Septemlier 10, 1934 
and Roliert Alexander McDonald attained his majority on 
^lay 12, 1936 and they have ever since been sui juris, 
under no disability, are capable of acting for themselves, 
and have together with the probate representative of their 
deceased father, the only other beneficiary, requested ter¬ 
mination of the trust and distribution of both the corpus 
and income, (li. 14, 15.) 

T’jion petition by the guardian ad litem, the District 
Court of the Fnited States for the District of C’olumbia 
made its order on May 20, lf)33 directing the trustees to 
pay annually to the guardian of the then minor grand¬ 
children the sum of $10,000 for each of them out of the 
income set aside for their benefit and renewed said order 
as to each grandchild as he attained the age of twenty-one 
years. (R. 10, 11.) Each has received this amount since 
said order in addition to $4000 a year upon his attaining 
majority, but lieyond this the grandchildren have received 
nothing whatever from their share of the estate though 
the accumulated income thereon now exceeds $2,233,355.16. 
(R. 13.) 

Every decree made in the original eriuity suit No. 
40,082 and in the instant case has provided “Jurisdiction 
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of this case is hereby retained for such further orders and 
directions as the trustees or any of the parties to the cause 
may deem necessary, or to the court may seem just’’. 


ASSIGNMENT OF EREOES. 

Upon tliis appeal the appellants rely upon the following 
Assignment of Errors: 

I. The Court erred in holding that under and by virtue 
of the terms of the J.ast Will and Testament and Codicil 
thereto of Janies McDonald, as construed bv the Court of 
Appeals of the District of Columbia in the cases of 
McDonald r. Maxircll, oG App. D.C. 287, 12 Fed. (2d) 822, 
and Fidton Trust ('onipanij r. Bank of America of Cali¬ 
fornia, 60 App. D.C. 240, bO Fed. (2d) 1005, the defendants 
James McDonald, 3d, and Robert Alexander ^McDonald 
were not entitled to the immediate distribution to them of 
both principal and income of their present vested oneJialf 
interest in the testamentary trust estate established by the 
will of said James McDonald. 

II. The Court erred in holding that under and by virtue 
of the terms of the Last Will and Testament and Codicil 
thereto of James McDonald, as construed by the Court of 
Appeals of the District of Columbia in the cases of 
McDonald r. Ma.rirell, 50 App. D.C. 287, 12 Fed. (2d) 822, 
and Fulton Trust Com pan jj v. Bank of America of Cali¬ 
fornia, 60 App. D.C. 240, 50 Fed. (2d) 1005, tlie distri¬ 
bution of botli principal and income of the present vested 
one-half interest of James ]\lcDonald, 3d, and Robert 
Alexander McDonald in the testamentary trust estate 
established by the will of said James McDonald was not 
accelerated by the death of James McDonald, Jr. 
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III. The Court erred in holdinc: that under and bv 
virtue of the terms of tlie Last Will and Testament and 
Codicil thereto of Janies McDonald, as construed by the 
Court of Appeals of the District of Columl)ia in the cases 
of McDonald v. Maxwell, oG App. D.C. 2S7. 12 Fed. (2d) 
822, and Fidton Trust Com/win// r. Dank of America of 
California, 60 App. T).(’. 240, oO Fed. (2(1) lOOf), James 
McDonald, 3(1, and Kobert Alexander McDonald were not 
entitled to the present payment of the accumulated income 
on their present vested one-half interest in the testa- 

mentarv trust estate established l)v the will oL’ said James 

* • 

McDonald, nor to the payment of future income thereon 
as collected. 

IV. The Court erred in holding: that under and by 
\drtue of the terms of the Last Will and Testament and 
Codicil thereto of James McDonald, as construed bv the 
Court of Appeals of the District of Columbia in the cases 
of McDonald v. Maxwell, 56 App. D.C. 287, 12 Fed. (2d) 
822, and Fidton Trust Companij v. Dank of America of 
California, GO Ap]). D.C. 240, bO F(‘(l. (2d) 1005, the de¬ 
fendants James ^IcDonald, 3d, and Robert Alexander 
McDonald were not entitled to the distribution of either 
principal of or income on their present one-half interest 
in the testamentary trust estate established by the wall of 
said James ^McDonald, with the exception of annuities and 
payments heretofore authorized to be made and deducted 
for their maintenance, education and support, until said 
James blcDonald, 3d, shall reach the age of thirty years. 
(T. 77-78.) 
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APPELLANTS’ POINTS ON APPEAL. 

The questions involved and the questions which arise 
and contentions which are made by appellants are as 
follow’s: 

1. Under the wdll and codicil of James ]\rcDonald as 
construed by the Court of Appeals of the District of 
Columbia in the cases of McDonald v. Maxwell, 56 App. 
D.C. 287, 12 Fed. (2d) 822, and Fulton Truxd Conipatiy of 
Neiv York v. Bank of America of California, 60 App. D.C. 
240, 50 Fed. (2d) 1005, the appellants are entitled to pre¬ 
sent payment of the income on their vested one-half in¬ 
terest in the trust estate and to payment of all future 
income collected thereon. 

2. Under the terms of the last wdll and codicil thereto 
of James McDonald as construed by the Coui’t of Appeals 
of the District of Columbia in the cases of McDonald v. 
Maxivell, 56 App. D.C. 287, 12 P^kI. (2d) 822, and Fulton 
Trust Company v. Bank of America of California, 60 
App. D.C. 240, 50 Fed. (2d) 1005, the appellants are en¬ 
titled to distribution of l)oth principal and income of their 
vested one-half of the estate. 
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ARGUMENT. 

I. 

UNDER THE WILL AND CODICIL OF JAMES McDONALD AS 
CONSTRUED BY THE COURT OF APPEALS OF THE DIS¬ 
TRICT OF COLUMBIA IN THE CASES OF McDONALD v. 
MAXWELL, 56 APP. D. C. 287, 12 FED. (2d) AND FULTON 
TRUST COMPANY OF N. Y. v. BANK OF AMERICA OF CALI¬ 
FORNIA, 60 APP. D. C. 240, 50 FED. (2d) 1005, THE APPEL¬ 
LANTS ARE ENTITLED TO PRESENT PAYMENT OF THE 
INCOME ON THEIR VESTED ONE-HALF INTEREST IN THE 
TRUST ESTATE AND TO THE PAYMENT OF ALL FUTURE 
INCOME COLLECTED THEREON. 

It is the contention oi* these appellants that they are 
entitled to have the income n])on their one-halt' of the 
corpus of the estate now paid to them since the will and 
codicil under consideration contain no directions for 
accumulations either by inference or otherwise. 

Paragraph “M” of the will vestinjr the residue of the 
estate in the beneficiaries and fixii\i>: their respective in¬ 
terests therein, was quoted and construed in McDonald v. 
Maxwell, supra, hereinafter referred to as the “Maxwell 
case’", the interest passinjr to James McDonald, Jr., and 
the time for delivery thereof as to him bein^: determined 
by the laniruage of the court quoted in the column on the 
left, and the interest passiiijr to the two ^grandchildren 
and the time of its delivery to them ])ein.e: determined by 
the lanj^uage quoted in the column on the rie:ht: 

' ‘‘That upon the death of the “That upon the death of 
testator, James McDonald, the testator, James McDonald, the 
appellant, James McDonald, infant defendants and appel- 
Jr., took a present vested in- lees, James ^IcDonald, 3rd, and 
terest in the undivided one-half Robert Alexander McDonald, 
of the testator’s estate after took a present vested interest 
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the payment of debts, specific 
legacies, annuities, and costs 
of administration, the corpus 
thereof to be paid to said 
James by the executors under 
the will when his oldest child 
living at the testator’s death 
shall reach the age of 30 
years.” 


in the remaining one-half of 
the estate of said testator after 
the payment of debts, specific 
legacies, annuities, and costs of 
administration, the same to be 
divided between them, share 
and share alike; such division 
and distribution to be made 
when the oldest of said chil¬ 
dren shall reach the age of 30 
yeai*s, and otherwise provided 
by the terms of said will.” 


It has thus been (leteriiiiued that Janies McDonald, Jr., 
“took a present vested interest in the undivided one-half 
of the testator’s estate” and the grandchildren “a present 
vested interest in the remaining one-half of the estate”. 
The interests vested in the three beneficiaries were so 
vested in each of them bv reason of the same clause of the 
will—the same language—tlie same sentence—and this tlie 
court recognized in the Ma.virell case when it employed 
identical language in its determination of the interests 
vested in the three beneficiaries liy reason of paragraph 
“M” of the will. Hence, by reason of the Maxicell case 
we proceed upon the premise that the interest of the 
grandchildren in and to their share of the trust estate is 
identical with the interest of James McDonald, Jr. in and 
to his share of the trust estate. 

After so fixing the interests of the three beneficiaries 
the Court in the Maxirell case decreed distribution to 
James McDonald, Jr. of the accrued and accruing income 
upon his share of the estate but did not so decree dis¬ 
tribution to the grandchildren of the income upon their 
share of the estate, and we might now well inquire why 
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the court decreed distribution of income to the father, and 
not to the grandchildren, thougli, as stated, their interests 
were exactly the same. The explanation is readily found 
in the fact that distribution of income to the grandchildren 
was not an issue in the Maxicell case. That case arose 
iipon a bill filed by James ^McDonald. Jr. seeking to have 
the trust set aside upon the ground that it was void in 
that it violated the law against perpetuities, and claiming 
that he, James McDonald, Jr., as solo heir at law and next 
of kin of the testator, was entitled to possession of the 
entire trust estate. The bill was dismissed in the lower 
court and pending appeal the parties to the proceeding 
proposed to the court that it accept and approve the in¬ 
terpretation placed upon the will hy counsel for the execu¬ 
tors and trustees therein. This proposal was that the 
estate vested in the three beneficiaries, as already indi- 
icated in the language of the court above ([uot(Hl, with the 
further proposal that James ^IcDonald, Jr., lie paid 
accrued and accruing income upon his one-half interest in 
the estate. This proposal was adopted and approved by 
the court in the following language: 

“In answer to this proposal of the appellant, the 
executors and trustees of the estate say that they 
cannot deny that the claim of the appellant to the 
income from his vested undivided one-half share in 
the net residuary estate of the testator ‘is a logical 
deduction from the position assumed and the con- 
' tention insisted upon by the executors and trustees in 
their brief tiled in this cause.’ 

“The court has carefully considered the proposal of 
the appellant and the statement made by the executors 
' and trustees, with the purpose of iirotecting the rights 
and interests of all parties to the record, especially 
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the interests of the minor defendants herein, and also 
to give effect to the intentions of the testator as 
expressed in the will, and we are convinced that these 
considerations require that the proposal aforesaid 
should be approved. 

# # * # # « # 

“That pending the payment to said James of the 
principal of his one-half interest in said estate he is 
entitled to receive, and the said executors and trustees 
shall pay to him, in addition to the annuity provided 
for him by the codicil of said will, the cash income 
upon the said one-half interest accrued thereon to this 
date and the future cash income thereon from time to 
time as the same shall accrue hereafter.” 


Patently, ijayment of the income to James McDonald, 
Jr. was decreed for the reason that this was an issue 
raised as to him but no such issue was raised as to the 
grandchildren, nor was it requested that income be then 
distrilmted to the grandchildren. AVe conjecture that if 
such issue had then been raised as to the grandchildren, 
the court would have decreed like payment of income as to 
them inasmuch as it decided that the interests of all three 


beneficiaries were identical, unless, of course, it was further 
determined that the grandchildren, then infants, were not 
entitled to receive their income l)ecause of their incapacity. 
The question of this disability of minority will be later 
discussed in connection with the case of Fulton Trust 
Company of New York v. Bank of America of California, 
supra, hereinafter referred to as the “Bank of America 


case 


> j 


To further consider the decision in the Maxwell case, 
the court, as indicated, made its decree after the trustees 
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in a supplemental memorandum filed in that case set forth 
their interpretation of the provisions of the will as to 
accumulations. The court recognizing such interpretation 
to be the law then lield in entire accord with such views as 
set forth by the trustees in the following language: 

“The will and codicil, taken together, do not in ex¬ 
press terms direct the withholding or accumulation of 
income and the instruction to the Executors and Trus¬ 
tees to divide and distribute the testator's estate at 
' the time designated therefor would seem to refer to 
the real and personal property of which the testator 
died seized and possessed and to subsequent capital 
accretions thereto (Archer v. Deneale, 1 Pet. 585, 589, 
Schouler on Wills and Administration, Section 510), 
but not to the cash income derived therefrom after 
the testator's death. The grant of annuities, aggre¬ 
gating but a part of the annual income of the estate, 
of itself would not seem to be sufficient authority for 
the accumulation of the whole income. ‘Annuity’ is 
defined to be a stated sum })ayable periodically out 
' of the income of an estate or fund or l)y setting aside 
a portion of the corpus thereof, and by the weight of 
authority is distinguishable from income (3 Coi’pus 
Juris, title ‘Annuities’, p. 201: Peck v. Kinney, 143 
Fed. Rep. 7G). The right to retain and accumulate 
the income of the estate is directly challenged in the 
original and amended bill (R. 0, 16-17) and is the 
basis of the fourth assignment of error (R. 18).” 

i In view of the foregoing we must necessarily conclude 
that the court decreed payment of income to him because 

bv reason of his indefeasiblv vested interest and under 

• • 

the law he was then so entitled to income, and that the 
■grandchildren having a like and identical interest as that 
of their father would likewise have been entitled to pay- 
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ment of income had it been requested for them and had 
they been under no disability to receive it. 

The court in the Maxwell case must have decreed pay¬ 
ment of income to James McDonald, Jr., for the reason 
that the will and codicil under consideration contained no 
directions to accumulate income. Payment of income to 
the grandchildren was not decreed because it was not an 
issue in the ease and payment of income to them was 
not requested, although these appellants recognize, in view 
of the Bank of America case, later decided and hereinafter 
discussed, that even though payment of income to them 
had then been reciuested, the court might have found that 
the grandchildren, then infants, were under a disability 
to receive the income, and that there could have been little 
purpose in decreeing ])aynient of income to a fiduciary 
other than the one who was then acting for them. Cer¬ 
tainly in view of the identical language employed in the 
will and codicil of the t(‘stator, and the identical language 
employed by the court in the Maxwell case, resi:)ecting the 
interests vested in the respective beneficiaries, and in 
view of the holding of the Maxwell case as to the vesting 
of identical interests in the respective beneficiaries, the 
court could not, nor do we believe that it would, had 
payment of income to the grandchildren ])een requested, 
have held for any reason based upon the will and codicil 
that the grandchildren were not then entitled to the 
income upon their share of the estate in the face of its 
holding that James McDonald, Jr., was entitled to income 
upon his share of the estate, if payment of income to the 
grandchildren upon tiieir share of the trust estate had 
been an issue in the Maxwell case, the court must neces- 
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sarily have found some reason, other than any provisions 
contained in the will and codicil, for withholding payment 
of income from the grandchildren. 

This brings us to a consideration of the lUnth of America 
case. In this case the Bank ol' America of California 
sought a decree in the Supreme Court of the District of 
Columbia directing the trustees to deliver to it as ancil¬ 
lary guardian of the grandchildren, who were then still 
minors, the accumulations and accruing income upon their 
share of the trust estate. Mr. .justice (Jordoji of that court 
on December 2, lt)29 made a decree directing such dis¬ 
tribution, and though his decision was reversed by the 
Court of Appeals of the District of Columbia, its sound 
reasoning and holding is worthy of note. In the memo¬ 
randum opinion rendered by him he observed and held as 
follows: 

“The Court of Appeals in its decision determined 
that the interest of .James McDonald, .Jr., was of such 
a nature that he was entitled to l)e paid the accretions 
of his share of the estate from the time that they 
accrued, and inasmuch as the Court of Appeals has 
held that the interest of the minors, .James McDonald, 
III, and Robert Alexander McDonald, are exactly the 
same as their father's it necessarily follows that they 
also are entitled to the accretions of their share of 
the estate from the time they accrued. If the minors 
had been of age at that time there is no question in 
my mind that the C'ourt would have directed that the 
cash income be paid to them, the same as it was paid 
to their father. However, as neither has attained his 
majority, it is the duty of the testamentary trustees 
to pay such earnings and income to the duly ap¬ 
pointed guardian of said minors.’* 
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The Appellate Court in reversinj^ the decision of the 
Supreme Court adopted, approved, and quoted the fol¬ 
lowing holding in the Maxicell case as to the interest 
vested in the grandchildren in and to the trust estate: 

“ ‘That upon the death of the testator, James Mc¬ 
Donald, the infant defendants and appellees, James 
McDonald, 3d, and Robert Alexander McDonald, took 
a present vested interest in the remaining one-half of 
the estate of said testator after the payment of 
debts, specific legacies, annuities and cost of adminis¬ 
tration, the same to be divided between them share 
and share alike, such division and distribution to be 
made when the oldest of said children shall reach the 
age of 30 years, and otherwise provided by the terms 
of the will.’ ” 

It then went on to say that: 

“This finding and order plainly recognizes that the 
distribution to th(‘ grandchildren is to be made sub¬ 
ject to the preceding provisions of the will, which, 
as already stated, plainly provide that they are to 
receive only the specific legacies granted to them by 
the will, until the general distribution shall be made 
■when the oldest becomes 30 years of age.” 

We do not understand, however, that by this language the 
appellate court intended to or did render its decision upon 
anything more than the facts then existing and under 
consideration, nor did the court then have jurisdiction to 
base its decision upon more than the facts then before it 
and to reach out at that time and adjudicate for all time 
the right of the grandchildren to possession of their in¬ 
come irrespective of any change in their status. As 
already stated the jjrovision of the will and the language 
of the decision in the MaxivcU case with respect to the 
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interests vested in all three beneficiaries to the trust 
estate were identical, but it is to bo renienibered that at 
the time of decision in both cases the appellants were 
minors. It is in this one respect that they did not occupy 
the same position as their father, James McDonald, Jr. 
This disability has now been removed, the appellants now 
being of the age of majority and i>7ii juris, so that in the 
present })roceeding they occupy the very same status as 
that of their father at the time of the decision in the 
Maxwell case both with respect to the language of the will, * 
the language and holding of the decision in the Maxirell 
case, and as to majority. This l)eing so how can it now 
be decreed that these grandchildren are not e(}ually with 
their father, Janies ^McDonald, Jr. entitled to distribution 
of the accumulations upon their one-half of the trust 
estate? We cannot, nor do we believe that the appellate 
court in rendering its decision in the Bank of America 
case purported to or did overrule the holding of the 
Maxwell case, particularly in view of its (‘xpress approval 
of the decision rendered in that case. In view of the hold¬ 
ing in the Maxwell case and the ap])roval of that holding 
in the Bank of America case, the decision in the latter 
case must necessarily have been based upon the fact that 
the grandchildren were at that time infants and, if we 
may conjecture, the court may perhaps have had in mind 
the fact, that it would have served litth* purpose to have 
transferred the accumulations from one trustee who 
'was projicrly administering the trust estate to another 
fiduciary. 

A close examination of the Bank of America case dis¬ 
closes that the court was of the view that the testator in 
providing an annuity of $2500.00 jiayable to James Me- 
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Donald, Jr. for each child until he became lifteen years of 
age, and $3000.00 for each child until he reached the age 
of twenty-one years, in addition to other allowances be¬ 
queathed to him, and tliat annuities of $4000.00 were pro¬ 
vided for (^ach child after he attained the age of twenty- 
one years, the gi-andchildren were amply provided for 
until tliev each attained th(‘ age of thirtv vears, and that 
such was the only [)rovision intended for them. It is re¬ 
spectfully submitted, however, that the court in so con¬ 
sidering thes(* annuity provisions was in error. 

The opinion .<e(‘ms to recognize tliat it was the intention 
to make provision for tlu* grandcliildren but the will makes 
no provision whatever foi* such grandchildren during the 
first twenty-one years of their existence, unl(‘ss through 
income, and this absence of provision during that period 
is not helped by lh(‘ statement in the oi)inion that: 

“It is plain from the terms of the will that the tes¬ 
tator intended and undei'stood that he was providing 
for his grandchildren during their minority by means 
of the allowance to Iheir father of $2o00.00 for each 
child until lu* became lb years of age, and $3,000.00 
for each child until reaching the age of 21 years, 
which sums W(>re becpK'atlied lo their father, James 
McDonald. .Jr., in addition lo the personal allowance 
bequeathed to him: and that th(‘ annuity of $4,000.00 
for each child after becfiming 21 years of age and 
continuing until the division of tlie estate, was to be 
the exclusive provision for tliem during that period. 
Accordingly it was not the will of the testator that 
the accruing income from their one-half interest in 
the estate should be paid to either of the minors 
before reaching the age of 30 years.’’ 

Considering the magnitude of this estate and the rela¬ 
tion of these beneficiaries to the testator, if this quoted 
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language I'rom the opinion had been incorporated in the 
will, all courts would readily agree that it was extremely 
harsh and verging closely upon the unnatural. 

The opinion refers to the annuities granted to the son 
by the codicil and it seems here well to ([uole portions of 
the codicil providing for such annuities. The provision is: 

“1 do hereby give and be(iueatli to my son James 
! McDonald an annuity of Fifteen thousand Dollars 
until he reaches the age of tweiitv-six vears after 
that age until he reaches the age of thiriy years the 
annuitv shall be Fighteen thousand Dollars from the 
age of thirty years during his life oi- until the estate 
' is divided as provided in said will the annuity shall 
I be Twentv thousand Dollars. James shall also have 
an additional annuity of Twenty-live hundred Dollars 
for each child his wife may bear him and living at 
i my decease until the child reaches the age of fifteen 

vears after that the said additional annuitv shall be 

* 

Three thousand Dollars until the child reaches the age 
of twentv-one vears.” 


The annuities of $2000.00 and $.’j000.()0 -per gi-andchild are 
not annuities owing to the grandchildren nor are they 
provision for them. They are additioiuil gross annuities 
for his son based upon th(‘ numlier of childnm his wife 
mav bear him. There is no direction tliat such annuities 
shall be used for the grandchildren, nor is there a sug¬ 
gestion that it is exp(‘cted by the grandfather that they 
will be so used. Indeed tlie language is “.lames shall also 
have an additional annuitv”. 


Such was the construction placed upon the annuity 
clause of the codicil in i02-l- by the lowei- court speaking 
through ^Ir. Chief Justice McC'oy in the Maxivdl case. 
The court said: 
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“ U)ii the former hearing the (lefendants argued for 
the validity of clauses }>\ and N on the basis that the 
testator had in mind any grandchild who might be 
in existence at the time of the division of his estate. 
On the present liearing the defendants contend that 
only those living at his death were meant. The court 
does not take this view especially considering para¬ 
graph J and notwithstanding clause Third of the 
Codicil. Clause .J was a disposition for the benefit of 
all grandchildren whereas the claiiae of the Codicil 
relating to annuities is for the benefit of the son 
only.' (K. 84.) (Italics ours.) 


James was placed undei- no other or different obligation 
as to these annuities than the annuities of $15,000, $18,(X)0, 
or $20,000. That theiH* was resting upon James as the 
father an obligation to support his children is not ques¬ 
tioned, but that obligation was no other or different than 
rests upon every father. The grandchildren could not 
look to these annuities for support. Whatever sui)port 
they receiv(‘d from the father de})ended upon the father's 
own election. ’’I’he ])rovisions of this codicil cast upon the 
father no additional duty in reference to his children, nor 
did they obligati* him to fulfill in any other degree that 
which is commonly ref<*rred to as the “natural'' duty of 
the parent. It will be here noted that the annuities for 
James, Jr., are made in the codicil which contains no 
reference to support for the children. The only provision 
for the children made by way of annuity is found in the 
original will, not. in the codicil, and in that paragrajdi 
which leaves to the children an undivided one-half of the 


residue of the estate. That provision of the original will is: 


“Each child of Jaiiu's, bv his wife, shall after reach¬ 


ing the age of twenty-one (21) years receive an 
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Annuity of four thousaiicl dollars ($400()x) until the 
oldest surviving one shall reach the age of thirty 
(30) years”. 


This is the onlv annuitv left to the irrandchiidren and its 
♦ • « • 


payment was not to commence when they n'uched the age 
of 21. 


We repeal that there is not any provision in the will 
giving one dollar of llie grandfather's (!State to the chil¬ 
dren for use during the first 21 years of their lives, and 
unless they were entitled to receive as it accrued tlie 
income upon the one-half of the estate left to them during 
their minority, their grandfather made no ])rovision for 
them during the time when in all probability his bounty 
was most needed. 

' After decision in the Bank of America case the court 
on petition of the guardian ad litem decreed payment of 
$1(),0()() annually for each of the grandchildren to be used 
by their guardian for their education, maintenance and 
support, and renewed said order as to each of them as 
he attained the age of twenty-one years. 


The decree 
“‘Jurisdiction 


in the Bank of A}nerica case 
of this case is hereby r(*tained 


provided 
for such 


further orders and directions as the trustees 


the parties to the cause may d(‘em necessai'v. or to the 
court inav seem just", and the ailherencc- to anv tlieorv 
that the decision therein is to be construed as the law of 
the case absolutely limiting the power of this court and 
not leaving this court at liberty to give consideration to 
all changes of circumstances would work manifest in¬ 
justice. 

Davis V. Davis, 68 App. D.C. 240, 96 F.(2) 512. 
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At the time tlie will was executed, James McDonald, Jr. 
was al)oul 25 years of age and the will provided that the 
corpus of the (‘State left to him should be withheld from 
his possession, management, and use until he had reached 
the age of about fifty-four. The reasons which impel a 
father to withhold so long from a son an estate left to 
him may readily be conjectured, and likewise we may 
conjecture the ivasons which inipell(‘d him to make ample 
provision for his son through special becpiests, annuities 
and the enjoyment of the income of the i)roperty, with¬ 
holding the corpus until such mature age is reached. 
Among the reasons may well be an intimate knowledge of 
the son’s characteristics, his capacity to handle property, 
his prudence, his judgment, his habits, and, whatever may 
bo the reasons for such disposition, it is certain that like 
considerations would not control him when considering 
the interests of the grandchildrcm. I'nless the language of 
the will compels it. it should not be held that tlie grand¬ 
father made no ])rovision foi- his grandchildren until they 
had reached the age of twenty-one years, the period during 
which their nee(ls would be the greatest, and after that 
a peric’xl until the age of thirty, from the millions left to 
them, providing only for their aid to the extent of $4000 
annually after 21 years of age. 

Much more consistent with human thought and expe¬ 
rience and with the testator's solicitude for his infant 
grandchildren is the construction that it was the design 
of the grandfather that his grandchildren should be main¬ 
tained and educated and i)re})ared for life during their 
minority, tiirough the income fi‘oni the property devised 
to them, and tlu'reafter until the age of thirty years, that 
thev should be aided in life’s endeavors bv such income. 
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While we have devoted considerable space to the Max- 
icell case it is not our sole reliance i'or the construction 
we have placed ux)on it is in entire accord with the general 
rule in other jurisdictions. Such general rule is that unless 
a will definitely indicates that the income uj)on the j^rin- 
cipal estate is to 1)(* withheld from the beneficiary until a 
later date or until the hapf>ening oT a subseciuent event 
such income shall be delivered to the beneliciary as it 
accrues. 

The question which we have been discussing under this 
heading was presented to the Circuit C^)urt of Appeals, 
Fourth Circuit, in V([u Wart c. Jones, ef at., 295 Fed. 
(West Va.) 287. The facts involved will sufficiently 
appear in the portions of the opinion which we quote. 
At page 289 the court said: 

“A careful review of the whole will discloses the 
fact that the testator's principal object was to provide 
an eciuitable distribution of his estate among his 
lineal descendants who were, and whom the law pre¬ 
sumed to be, the natural objects of his })ounty. The 
creation of trusts on Ixdialf of his daughter and infant 
grandchildren was not for the purpose of depriving 
them of the income from or benefits of the trust 
estates created, but for the puri)ose of protecting 
these estates primarily for their benefit until the 
grandchildren should attain their majority. The will 
nowhere contains any express provision that the in¬ 
come from the trust property should be held and 
accumulated l)y the trustees until tin* period fixed for 
the distribution of the corpus.” 

Later in the opinion in ri;ply to the contention that 
provisions in the will relative to oth(*r be(iucsts directing 
tlie disposition of accumulations were to be treated as 
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evidence ol* the testator's intention as to the disposition 
of accumulations upon the particular bequests involved, 
the court at paj^e 21)0 said: 

“This, however, is a j;^eneral provision relating to all 
the trusts created by tlie will, and neither contains 
any direction to accumulate any specific income, nor 
is it accompanied by words which, by implication, 
would require tlie accumulation of the income to which 
the appellant is entitled under the will.” 

It w'as ill that case also conteiuh'd that tlie will should 
not be so construed as to require the payment of the 
accumulations to the minor because of the natural dutv 
of the father to jirovide for and educate such minor. 
Responding to such contention it is said in the opinion 
at page 290: 

“The contention that such construction should be 
placed upon the will because of the provision for the 
fathei' of appellant and of his duty to maintain and 
educate her is entirely aside from the question and 
without merit. It might have happened that the father 
should have ])redeceased his wife, in which case the 
legacy provid(‘(l for him would have lapsed. In such 
event, under the conKmtion of appellees, this grand¬ 
daughter, for whom the testator displayed such solici¬ 
tude, would have been left without any provision 
whatever upon the part of the t(‘stator for her educa¬ 
tion or ev{‘n the necessaries of life during her whole 
minority. Tii<‘ general rule is that where a trust in 
property is created for the benefit of one during 

minoritv the lieneficiarv is entitled to the income 

• * 

therefrom during such period, in the absence of ex- 
])ress iirovision that the income should be retained 
and accumulated. Wiiitridge v. Williams, 71 Md. 10.5, 
17 Atl. DOS. 17 Am. St. I^e]). .510: Hartman v. Pendle¬ 
ton, 90 Or. .50.3, 186 Pac. 572, IDO Pac. 339, 8 A. L. R. 
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904; Albright v. Albright, 91 N. C. 220; Bird’s Estate, 
2 Pars. Eq. Cas. (Pa.) 1(58; Burl v. Gill, 89 Md. 145, 
42 Atl. 968, 43 Atl. 177; Cropper v. McLane, 6 App. 
D. C. 122.’’ 


Having found tliat the income was not to bo r.cciunulated 
the court proceeded to deteriniiu* how it should bo dis¬ 
posed of, and at th(‘ page last cited said: 

“Tt haviiig been determined that the appellant is 
entitled to receive the income from th(‘ trust fund 
created for her benefit during her minority, we pro¬ 
ceed to an examination of the will to ascertain whether 
' the trustees are authorized either in express terms or 
1 necessary implication to expend this income for her 
' benefit. Upon this point the will is entirely silent, 

i The trustees are neitlu'r charge<l with the duty nor 

vested with the power to expend this income.” 

After announcing these quoted conclusions the opinion 
noted that a guardian, or as designated under the law of 
Louisiana, of which state* the guardian was a resident, a 
“tutor” had been ajipointed and qualified and held that 
the income should be paid ov’er to such fiduciary for the 
use of the minor. This case contains so many elements of 
similarity with the instant case that we have felt justified 
in quoting liberally from it. 

I Upon the same question the Supreme Court of Rhode 
Island has held in Ncir Evfiland Tr}(M Co. of Boston v. 
Brown, 115 Atl. 641, at page 642: 

“The amount of the resiiondent's share was fixed at 
' the time of the division of tlie trust fund, at the end 
of the 10 y(*ar period. It was vested although the time 
' of payment was deferr(*d. The right to the income 
! upon this vested interest is also vested in the re- 
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spondent. The will contains no express provision 
that the payment of the vested income, as well as the 
vested principal, shall be postponed; and such inten¬ 
tion on the part of tlie testatrix will not be inferred, 
in the absence of some provision in the will from 
which an inference of such intention may fairly be 
deduced.’’ 

The contention was made in that case that as the will 
being construed (‘videnced the intention in certain in¬ 
stances that the income should be accumulated, it should 
be assumed that the income on tln^ particular becpiests 
involved should likewis(‘ be accumulated. The reply of 
the court to this contention was: 

“Whatever may have been the testatrix’s purpose, 
however, in providing that surplus income should be 
added to the ])rincipal of the trust estate during the 
10 year period, tliat provision furnishes no sufficient 
basis for the assumption that the testatrix intended, 
what she has not expressed, that the income on the 
respondent's vested share should be accumulated. 

“Our c'nclusion is that until the respondent arrives 
at the age of 21 years, and until his share is paid to 
him by said trustee, the respondent is entitled to 
receive the income upon said share as and when it 
accrues. During the r(‘spondent*s minority such pay¬ 
ments should be made to the respondent’s guardian 
for the use and benefit of the respondent.” 

In an Oregon case by will made March 20, 1897, testator 
bequeathed and devised to his wife an undivided half 
interest in all personal profieidy and real estate of which 
he should die possessed, and tie* residue of all personal 
property and real estate to his nephew and nieces without 
any provision for delaying distribution, but on July 31, 
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1902, testator executed a codicil wliicli so far as material 
reads: 

“The second para^i^rapli of my aforesaid last will and 
testament is hereby amended in so far as the division 
of my property dui-in.i; the lif(‘ of my wife, Annie 
Malin.c:, and 1 direct that the dividing- of said property 
' shall not take place until the death of mv wife, Annie 
Maling * * *.” 

The probate of the estate having b(*eii suspended, the 
nephew and nieces brought an action against Annie Maling 
i^’or an accounting, claiming that they wen* entitled to 
one-half of the rents, issues and protits arising from the 
estate after the death of testator. The court after stating 
the question said: 

‘‘In this view of the testator’s ])urpos(‘, what was to 
I become of the rents, issues, and profits in the mean¬ 
time? There is no pi-ovision in the will entitling 
^Irs, Maling to the whole tluuH'of. Xor is there anv 
specific provision that she or th<‘ ne])hew and nieces 
shall have any part of the same prior to a division 
of the property at the death of Mrs. Maling. T cannot 
' conceive that it was the purpose of the testator to 
deprive his widow of a sulisistence out of his estate 
during the time he dinuUed that the property .Miould 
remain undivided, and the only nu>an.'‘ of subsistence 
she could have was from the rents and profits of her 
share of the estate. Xor is there any expression, 
either in the will or codicil, on the jiart of the tes¬ 
tator. that th(‘ rents, issues, and [irofits .shall be im¬ 
pounded to await tlie d(‘ceas(‘ of tin* widow, and then 
be divided with tlu' estate. 'With tlu-se premises, we 
have the alternatives whethtu- the t(*stator impounded 
the estate only which existed at the date of his de¬ 
cease, to al)ide the de;ith of his widow, o?- the estate, 
including the rents, issues, and pi-ofits which should 
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accumulate after his death, the whole to be then 
divided/’ 

After discussing api)licable principles of law the opinion 
continues: 

“The profits r)f a copartnership are usually divided 
between the partners, and may we not reasonably 
assume, and is it not a necessary implication of the 
will and codicil, that it was the intention of the tes¬ 
tator that the profits should continue to be divided 
as previously, as they accumulated? T am impressed 
that such was the real purpos<; and intention of the 
testator, he deeming that the estate kept intact as a 
whole would produce* a larger income than if divided, 
and therefore that his widow, as well as the nephew 
and nieces, would receive a greatej- benefit therefrom 
during the life of the former.” 

Malluf] r. Mai ill f(, 217 Fed. 127. 


True, there is uiithoritv to the effect that where a will 
is silent as to inc*^m(‘ hut inak(‘S provision for aiinuities 
which nuiv exhaust corpus there is reason to hold that 
income sliould he accumulated to provide tlie funds re¬ 
quired to meet annuity payments. No such element, how¬ 
ever, exists in tlie instant case for the will herein has 
placed in trust the residue of the estati* which is more 
than ample to nu'ct ])ayment of all annuities and leave the 
corjjus practica.lly untouched. The trustees now hold a 
residue of corpus in e.xcess of one million five hundred 
thousand dollars, while the annuities pai<l and to be paid 
to the gramlchildren if the trust is continued until they 
attain tlu* ag(* of thirty years will not exceed forty 
thousand dollars. 
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In view of the foregoing it is subniittecl that the accrued 
and accming income upon the vested one-half share of 
these beneiiciaries in the trust estate should now be paid 
to them. 


II. 

UNDER THE TERMS OF THE LAST WILL AND CODICIL THERE¬ 
TO OF JAMES McDonald as construed by the court 
OF APPEALS OF THE DISTRICT OF COLUMBIA IN THE 
CASES OF McDonald v. maxwell, 56 APP. D. C. 287, 12 
FED. (2d) 822, AND FULTON TRUST COMPANY v. BANK OF 
AMERICA OF CALIFORNIA. 60 APP. D. C. 240, 50 FED. (2d) 
i 1005, THE APPELLANTS ARE ENTITLED TO DISTRIBUTION 
OP BOTH PRINCIPAL AND INCOME OF THEIR VESTED 
ONE-HALF OF THE ESTATE. 

(a) The Will Establishes a Trust and Makes its Duration Depend 
Upon the Happening of One of Two Events. 

The will creates a trust and imiki'S its dui'ation depend 
upon the occurrence of either of two events. These events 
are: 

(1) The arrival at the age of thirty of the olde.<t 
grandchild while .Tames. .)r. the testator's son, is 
living, and, 

(2) The death of .Tames, .Tr. before such grand¬ 
child becomes thirtv rears of age. 

■ To arrive at this conclusion wt‘ need but to read the 
pertinent ]>rovisions of the will. Paragraph provides 

for an annuity to the grandchildrcni alter they become 
Iwentv-one rears of ag«‘ which shall continin* until the 
oldest of such grandchildi’en shall l)ecome thirty years 
of age, 
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‘‘when ir James is still living the estate shall be 
divided * * 

The division of the estate will terminate the trust, it 
was the expectation and lioj)e oT the testator that his son, 
James, Jr. would live until the olde.^t "randchild reached 
the age of 30 years. This provision was certainly written 
in full realizati«)n of life's uncertainty and in contempla¬ 
tion that Jam<‘s might die ])efore the grandson became 
thirty years of age. What he realized. ])erhaps feared, did 
occur for James died July 2, 193(), and the oldest grandson 
is not yet thirty and when he reaches that age James, Jr. 
will not be “still living". The two conditions mentioned 
in the will will never concur. 

The court below held, and properly, that the death of 
James, Jr. terminated the trust as to him and ordered 
distribution accordingly. That court decided adversely to 
the grandchildr(*n, a[)])arentiy being of the view that the 
Bank of Ainerlca cas(* was authority upon the issues in¬ 
volved here. Mr. Justice Adkins in rendering his opinion 
referred to the Bank of America ca.se and stated ‘*1 think 
that is binding on me’\ and the .same view is reflected in 
the findings. (R. 62, 69.) We tliink the trial court with 
great propriety could follow a decision of the District 
Court of Api)eais, that decision involving or turning upon 
the same state of facts. The trial court might be reluctant 
to declare what is said in the opinion of the appellate court 
to bo dictum, but we do not feel so resti'ained, and as 
we have heretofore pointed out, Ix'cause of the substantial 
difference in facts the Bank of America (aise could not 
establish the rule or the law or be considered a decision 
upon the facts here involved. 
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The paragraph of the opinion in llie Mn.nvell ease re¬ 
ferring to the time when tlu* estate is to l)e distributed to 
the grandchildren contains tliis language: 

‘‘such division and distribution to be made when the 

oldest of said children sliall reach the age of thirtv 

* * 

rears, and othc.nrUc provided bp the tenn^ of the 
wilV\ 

and this language is (juoted in the opinion of the Bank 
of America case. 

The last nine words of the quoted language evidently 
were advisedly used l)y the court in tlu* Maxwell case and 
had definite reference to some condition of the will. It 
seems clear that the meaning was that distril)Ution should 
occur when the oldest child b(‘cam(‘ thirtv rears of age 
iunless James, Jr. should die bcd'ore that time*, in which 
event distriluition would result because of his death. 

Such was the view of the trustei's at tliat time as evi¬ 
denced by the Supplemental Memorandum liled by them 
and reading in this respect as follows: 

“And, further, that the (‘states or interests given 
James and his .<aid children, being immediate and 
vested, the time designated for the subse(iuent division 

of the testator's estate mav be accelerated bv the death 

«> » 

of James and/or his oldest surviving or first born 
child. 

' In the Maxwell case, after holding that James took a 
present vested interest in the undivick'd on(‘-half of the 
trust estate the court slated: 

' “corpus thereof to be jiaid to said James by the 

’ executors under tin* will when his oldest child living at 

the testator's death shall reach tlu* age of thirty 
vears'\ 
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Then, after lioklinj? that the jrrandchildreii took a present 
vested interest in tlie remaining- one-half of the estate, 
the court slated tliat division and distribution of the corpus 
was to be made: 

“when tlu‘ oldest of said children shall reach the age 
of thirty years, and oUiPrivise provided hy the terms 
of said iciir\ 


What can be the im'aning of these two ]>lirascs, tlie first 
respecting distrilmtion to James McDonald, Jr. and the 
second respcn-ting <listril)ution to ih(‘ grandchildren U 
Clearlv distribution to James was not to lx* made until his 
oldest child living at tlie death of the testator arrived at 
the age of thirty years, the purpose of such holding lieing 
that the court recognized that it was the intention of the 
testator to jirotect and {)res(*rve the corpus of the estate 
for James. Jr. until he reached the age of 54 vcars. 
Equally clear, distribution was not to be made to the 
grandchildren until the oldest of them arrived at the age 
of thirty y(‘ars “if James be then still living'’. As wdll be 
noted, in determining the time of distribution as to the 
grandchildren, the court lused the phrase “and otherwise 
provided by tin* terms of said will". Such language could 
have only one meaning and this is neces.^arily so when we 
again refer to that portion of ])aragraph “M” of the will 
held valid by th(‘ court, and it is to be here noted that the 
court in its decision considered paragraphs “M“, “X”. 
“0" and “P" of the will, discarding all these provisions 
with the e.xception of that portion of ])aragraph “M” of 
the will as follows: 

“Each child of James, by his wife, shall after reach¬ 
ing th<‘ agt* of twenty one (21) years receive an 

Annuitv of four thousand dollars ($4000x) until the 
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oldest surviving; one* shall reaeii the a.<j:e of thirt\' (30) 
years when if James is still livin'; llie estate shall be 
dhdded as follows: One half (Vy) shall .t;o to James 
the remaining one hall' {y^) shall be divided beUveen 
the children share and share alike.” 

Further, this must have* Ijecn tlu* view of the court in 
the ^la.ru'cll case wIk'u it was held that the (‘stale was 
indefensibly vested one-half in Janu's. Jr. and one-half 
in the grandchildren. \V(* cannot now go beyond that 
portion of the will held valid by the court irres])ective 
of other portions of the will containing words of divesti¬ 
ture upon the happening of c(*rtain events, for as stated 
such provisions have been declared invalid and have been 
discarded. The Maxirell case is now tin* law of this case 
and by the terms of the provisions of the will held valid by 
the court in that case this trust has now terminated. 

• We are not under this heading adverting to or suggest¬ 
ing a termination bv acc(*leration. nor a termination as 
a result of the unanimous agreement and wish of all 
interested parties. We are urging that the li nst has ter¬ 
minated as intended by the testator and strictly in ac¬ 
cordance with th(5 language* used in tin* will. We are not 
under this heading asking that tlu* coui't dccrc'e termina¬ 
tion; we are asking that distribution be ordi*red because 
of the death of James McDonald, Jr. before his eldest 
child attained the age* of 30 years. Tlu* trust died with 
James McDonald, Jr. 
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(b) The Purposes of the Trust Having Been Accomplished and 
All of the Beneficiaries Having Agreed to and Requested 
Termination of the Trust, the Trust Should be Terminated. 

We liave given our views supi)()rting our contention 
that the trust is terminated l)y reason of the limitations 
contained in the will as to the one-half of the property 
that was irrevoca])ly bequeathed to these appellants and 
we now urge upon the court that if the trust lias not 
so terminated it sliould now be terminated l)v the decree 
of this court. 

All of the interested beneficiaries have in writing de¬ 
manded that the trust estate be delivered to them for the 
reason that under the will as construed in the Ma.virrll 
case the trust was terminated by the death of James 
McDonald, Jr. In response to the bill they apjieared in 
the court below agreeing that the death of James Mc¬ 
Donald, Jr. terminated this trust in its entirety. 

While the entire residuary estate was made subject to 
the trust the language of the testamentary disiiosition 
clearly establishes that the testator’s major and domi¬ 
nating purpose was to ])rot(‘ct one-half of the coiqms for 
his son, .James, Jr. until he became 54 years of age and 
to provide for him through special bequests, annuities and 
the income upon the entrusted estate until that age was 
reached. 

The Executor of the will of James, Jr. appeared in 
the court below and tlirough his attorney, ’Mr. D. Worth 
Clark, presented a bri(‘f from which we feel at liberty 
to quote the folloiving: 

“We cannot help but think that the only real purpose 
of the original Testator who died twenty some odd 
years ago was to protect his son James, Jr. He knew 
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James and he thought that his ability to handle 
money was not the best. So, he devised a will to, 

' as he thought, protect him, WIhmi that will was 
drawn neither ot‘ James, Jr’s, sons were born. It is 
ditlicult to believe that the Testator looking ahead 
twentv some odd vears would have had anv reason 
for wanting to protect them. For all he knew or could 
have known they might have been, and as a matter 
! of fact are men of sound business judgment. * * * 
lie assumed James, Jr. would live and he did not 
want the boys to get their share of the estate prior 
to the time that James got his; being afraid perhaps 

that if the bo vs received their share thev would lend 

« • 

' or otherwise advance it to their father. Consequently, 
he could not 7 )rotect dames, Jr. by keeping his share 

from him until the eldest bov reached thirtv unless 

« • 

he likewise held up the interest of the eldest boy 

until he reached thirtv. The Testator could not con- 

« 

sider the postponement of the enjoyment of the boys’ 
share for any other purpose than as a measure of 
the time when James. Jr. should receive his share. 
Let me reiterate, probably the only reason that he 
! tied up the boys' share until that time was so that 
i thev could not advance monev to their father.” 

It may readily be presumed that the Executor and his 
counsel well knew the conditions and that r'>lr. Clark is 
speaking from an intimate knowlt'dge of the reasons for 
the trust. 

The father was of course greatly cf)ncerned in the 
welfare of his own son and desired to make ample pro¬ 
vision for him so long as he might liv(‘. The father surely 
felt that James, Jr. was by the terms of the will amply 
provided for until he became 54 yeai’s of age and he 
doubtless felt that if at the end of that time nothing 
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remained to James but one-lialt* of the residuaiy estate, 
that residuum would be ample for him durinj; the time 
that he might thereafter live though his life extended 
“throe score and ten” or even longer. The father knew, 
as we all know, the modi lying influence of 54 years upon 
a hmnan life, and was justifled in believing from then on 
good judgment would imle. It was quite reasonable to 
believe that the i-esidue of the estate would amply provide 
for James, Jr. during the years that he might live after 
his oJth birthday. By withholding from the grandsons 
their half of the corpus until James, Jr. should become 54 
the grandfather doubtless felt that he was holding away 
from James, Jr. the entire corpus. 

Another reason for acceleration is that the primary 
and controlling pu.i)ose of the testator was to secure to 
his son, James, Jr. ample means so long as he should 
live, and that the limitations upon the grandchildren were 
secondary and incidental to his main purpose. Such pur¬ 
pose was accomplished. James was provided until his 
death with ample means and the i-esidue of his estate was 

freed from the trust bv his death. 

♦ 

Another condition, and by no means the least, arises 
from the fact that these* grandchildren are the sole ownei's 
of the entrusted estate with the present right of dis¬ 
position by assignment or otherwise, and that no other 
person has in the y)roperty of the estate any interest 
whatever, and in addition to this, all benefleiaries and 
parties otherwise interested in the gross estate or in these 
grandchildren havt* joined in a i)i-ayer to this coui-t that 
the trust be terminated. On these facts equity will sui)[)ort 
a decree immediately terminating the trust. 
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It is stated by Thompson: 

‘‘AVhere all the cestnis que trustent, actual or pos¬ 
sible, are in existence and sui juris, they may together 
terminate the trust, in whole or in part, or discharge 
the trustee therefrom.” 

Comtruction of Wills, Section oTT, i)age 738. 

And later in the same section at page 739 it is said: 

' “While courts of equity are reluctant to dissolve a 
trust before the expiration of the term for which it 
I was created, especially where those i-equesting it may 

1 not, when the time comes for final distril)ulion, be the 

ones entitled to participate therein, yet dissolution 
will be decreed where the trust becomes impossible 
of performance, or where the whole design and object 
of the trust has been ])ractically accomplished, and 
all parties in interest desire its termination.” 

It is stated in Perry on Trusts, Section 920, page 1561: 

! “Although a trust may not have ceased by expiration 
I of time, and although all its purposes may not have 
been accomplished, yet if all the parties who are or 
may be interested in the trust property are in exist- 
! ence, and sui juis, and if they all consent and agree 
thereto, (and if there is no ultimate purpose requiring 
its continuance,) courts of equity may decree the de¬ 
termination of a trust and the distribution of the trust 
fund among those entitled.” 

Later in the same section Mr. Perry adds: 
i “Where the sole beneficiary has assigned his entire 
interest to a stranger to the trust, the ])urpose of the 
trust becomes impossible of accomplishment and the 
court will decree a termination.” 
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This languaj!:e is quot(id I’or it sooms tliat where the 
primary purposes of the trust have been accomplished 
and tlie benelk'iari(‘s are the absolute owners of the prop¬ 
erty remaining: subj(‘ct to the trust, with the power of 
assignment, whieh if exercised would terminate the trust, 
no further reason exists for its continuance. 

A trust terniinat(‘s if the event upon which its duration 
is made to de’unid becomes im|)ossible, or as stated by 
Page ou WWs, Section lO.")?, page 1735: 

‘‘If the event becomes impossible, the trust terminates 
at once’'. 

As to the effect of agreement of interested parties the 
same author in Section 1059, page 1730, states: 

“If all of the beneficiaries have capacity to enter into 
a contract or to transfer propei'ty, and if they all 
agree to tei-niinate the trust and unite in executing 
proper instruments to terminate it, full effect will be 
given to their intention tints (‘xpi'essed, at least if the 
will does not show an affirmative intention on the part 
of testator to ])revent the termination of the trust by 
the act of the ])arties before tin* ex])iration of the 
period fixed in the will,” 

Section 337 of Restate incut of the Law of Trusts ex¬ 
presses the gen(‘ral ru](‘ on the subject. That section is: 
“The beneficiaries of a trust, if all consent and none 
is under an inca]>acity, can compel its termination if 
the continuance of the trust is not necessary to carry 
out a mat(‘rial ])ur[)ose of the trust, although the 
period fixed by the terms of the tiaist for its duration 
lias not expired. On the other hand, even though they 
all consent, they cannot compel the termination of the 
trust if its continuance is necessary to carry out a 
material purpose of the trust.” 
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The doctrine of thii^ section is not that acceJeration may 
not be decreed if any purpose of the trust i-eniains un¬ 
accomplished, but rather it is tiuit tiie trust may be ter¬ 
minated if no “materiar’ purpose remains. 

Less than four years a^o the Supreme Court of the 
United States, speaking throu.a;]! Mr. Justice Rolierts, 
referring to the riglit of beiieliciaries to terminate a trust, 
said: 

“The general rule is tliat all parties in interest may 
terminate the trust’*. 

Hclveriiig v. Htimholt, 2yG C. S. 1)7. SO L. ed. 79. 

The Court of Appeals is in (uitire accord with this 
doctrine. In the case of RkJfinrat} r. Woodirard, 64 A])p. 
D. C. 399, 401, 78 F. (2d) 878, the court said: 

“The language used by tlie gruTitor, Mrs. Ridgeway, 
in creating tin* trust undoubtedly was intended to 
create and did in fact cr(*ate a s])endthrift trust. 
Morrow v. Apple, 58 A[)p, I). C. 171, 26 F. (2d) 543, 
A])pellant contends that the court l)(‘low was without 
power to terminate the trust. In Huber v. Donoghue, 
49 N. J. Fcp 125, 129, 23 A. 495, 496. the court quot(‘d 
with approval from 2 IVrry on Trusts, c. 32, par. 920, 
as follows: ‘Although a trust may not have ceased 
by expiration of time, and though its imrposes may 
not have been accomplished, y('t if all the parties who 
are or may be interested in tlie trust property are in 
existence, and sui .juris, and if they all consent and 
' agree thereto, courts (d’ o(!uity may decr(‘e the deter¬ 
mination of the trust fund among those entitled.* 
In Manders v. Mercantih* Trust C’o.. 147 Md. 448, 457, 
128 A. 145, the court declarer) that tlie rule, supported 
bv n‘ason and lli<‘ wi>ight of authoritv. is that a court 
of equity may decree the t^-i’minalion of a trust when 
the object of the trust has been accomplished and the 
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parties who are or may be beneficially interested in 
the trust property are living and sui juris and when 
all consent and agree to the ending of the trust.” 

It is to be noted that in this case last referred to the 
trust was a spendthrift one while the trust in the instant 
case is not a s])endtln-ift trust. The beneficiaries of the 
present trust have full power to sell, assign, and in any 
way whatever dispo.se of their interests in and to the 
present trust estate and in fact James McDonald, Jr. 
prior to his death assigned away more than half of his 
interest in the corpus. Uiis being so what possible pur¬ 
pose can there be to now continue the trust. 

Another case wherein the i)rinciple advanced is clearly 
set forth is the case of Eakl-e r. Ingnun, 142 Cal. 15. The 
Court there stated; 

“The Judgment, we think, is right. The plaintiffs 
are the only persons beneficially interested in the 
property (Civ. C'ode, sec. 866; Morffew v. San Fran¬ 
cisco etc. K. R. Co., 107 C'al. 595; 1 Perry on Trusts, 
sec. 320; Young v. Bradley, 101 U. S. 787), and in 
such cases the rule is as stated by Mr. Underhill: 

‘If there is onlv one beneficiarv, or if there are sev- 

* • ■ 

eral and thev are all of one mind, and he or thev are 
not under any di.<ability, the sy)ecific ])erformance of 
the trust may be arrested, and the trust modified or 
extinguished.’ (rnderhill on Trusts and Trustees, 
pp. 18, 870-875. and cases cited. See, also, 2 Perry 
on Trusts, sec. 920; I I’erry on Trusts, sec. 104; Civ. 
Code. secs. 2252, 2258; Lewin on Trusts, 684, 685; 
Hill on Trustees, 278: Tiffany & Bullard on Law of 
Trusts and Trustees. 815, 816.) The court below was 
therefore empowered to decree a dis.solution of the 
trust, and a r(‘]eas(‘ of the trust property by the 
trustees; which is the effect of the judgment. There 
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are indeed cases (as is said in the note to the place 
first cited), where though ‘all the heneliciaries con- 
I sent, (yet) the court may for good equitable reasons 
refuse to discharge a trust’;—as, for example, in the 
case of ‘infants, lunatics, and married persons re¬ 
strained from anticipation' (rnderhill on Uses of 
Trusts, pp. 370-375)—and perhaps in the cases pro¬ 
vided for in the C’ivil Code (sec. 807) and others, 
i But the case here is not of a kind to come within any 
exception to the rule. Here the ])laintiffs are of age, 
and no reason ap])ears why they should not be per¬ 
mitted to exercise the right of dis])Osing of their 
property. Nor has the derendanl any standing in 
court to dispute their application. H(‘ was a mere bare 
trustee, without interest, exc(*])t that lie might but for 
the decree have become entitled to compensation for 
services as trustee, but tliis furnishes no reason for 
the continuance of the trust. (Slatco* v. Hurlliert, 146 
Mass. 314.)” 

In Sears r. Choate. 146 Mass. 395, 15 N. K. 786, through 
a bill brought by a beneliciary, the Suprenu* Court of 
Massachusetts had for consideration a will w'nich author¬ 
ized trustees to hold property in trust to meet ihe payment 
of future annuities. The ])etition alleged that petitioner 
had the 

“entire beneficial interest, both in the income of the 
property held by the trustees for his benefit, and in 
the property itself’*, 

and prayed for a termination of the trust. The Court 
said: 

“The trustees now hold the trust estate upon the 
simple trust, as delined in the will, to pay the plaintiff 
$10,000 per year. Tluu-f* is in the will no limitation 
I over of the estate in any contingency to any other 
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person; there is no discretion given to the trustees, 
and there is no {)rovision tliat the income or the estate 
shall not be alienable by the plaintiff, or attachable by 
his creditors. It cannot be doubted that under this 
rule the plaintiff took an c-qiiitablo estate, which he 
might alienate, and which equity would apply to the 
payment of his debts. Sj)arhawk v. Cloon, 125 Mass. 
263. It is said in the oi)inion in the former case that 
‘it is conceded by all parties that in order to carry 
out the plain intention of tli(‘ testator to secure to his 
son an honorable suppoia during his life, not exposed 
to the risks of his improvidence or misfortunes, the 
trustees should retain in their hands enough of the 
estate to produce beyond question, the annuity pro¬ 
vided for in the will.’ 

On page 790 the opinion continues: 

“There is no doubt of the f)ower and duty of the court 
to decree the termination of the trust, where all its 
objects and ])ur])oses have been accomplished, where 
the interests under it have all vested, and where all 
parties beneficially interested desire its termination. 
Where ])ro[)erty is given to c(*rtain persons for their 
benefit, and in such a manner that no other person has 
or can have anv intei'est in it, thev are, in effect, the 
absolute owners of it, and it is reasonable and just 
that they should have the control and disposal of it, 
unless some good ('uuse a])pears to the contrary*’. 

The opinion concluch's with the following thoughtful 

observations: 

“In the case before us, the trustees hold the fund in 
question upon a simple trust. The plaintiff is the 
ab.solut(‘ e(iuitabl(‘ owner of the fund and tin* income. 
He may alimiate them, and th(*y can be reached by his 
creditors. If the testator had the intcmtion of guard- 
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i ing against his possible improvidence or misfortune, 
he failed to carry his intention into effect, and thus 
the reason for the existence of a trust fails.” 

We have quoted somewhat at length from this opinion 
because the trustees here hold the tiaist proi)orty under 
exactly the same conditions as the trustees held the prop¬ 
erty in that case. The beneliciaries ai*e the absolute owners 
and no other persons have any iiitei’est whatever. The 
will does not take from them the right of alienation and 
the property is subj(‘ct to seizure by their creditors. The 
continued withholding by the trustees furnishes no protec¬ 
tion and no beneficial service to tin* beneliciaries is ren¬ 
dered by the trustees. The reasons for the trust fail and 
the Court should not continue a trust when* no reason for 
continuance exists. 

We desire that there be no misunderstanding relative to 
the contention that we make umhu- this heading. A valid 
trust is always drawn with reference to conditions exist¬ 
ing at the time and usually there is wov(‘n into the scheme 
or plan with more or less accuracy, future^ dales, events, 
or occurrences. It is the effort of the trustoi- to provide 
for future contingencies and evemts, and in construing the 
trust usually the inquiry is how tin* future* has been car(*d 
for. 

We are not contending that rights, interests, and condi¬ 
tions remaining substantially tin* .same as when the trust 
was drawn, the cestui (lue trustents by agn'ement, by their 
simple fiat, may defeat, destroy, oi- terminate the trust, 
nor are we contending that under these circumstances 
'equity will or should intervene to terminate it by decree. 
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We do contend that where the status of the beneficiaries 
has materially chan'^ed and whei*e the primary and con¬ 
trolling object of the trustor has been achieved, and wliere 
the trust that was established in view of that primary and 
controlling i)urp()se has terminated, equity may inquire 
whether the new condition justifies the continuance of the 
original plan. 

Here, at most, but a fragment of the original struc¬ 
ture remains. Tlu' major j)ur])ose has beeii accomplished, 
and continuance of the trust as to these appellants is 
arbitrary, harsh, and inconsistent with testator’s intention. 

It is well that it be hei-(‘ stated that these appellants are 
not invoking the English Rule, nor is their position in 
conflict with Shelton v. King, 229 I'.S. 90, 57 L. ed. 1086, 
or with other authorities which the trial Court seemed to 
think controlling. (K. 01.) The English Rule was one 
apparently of greater protection to creditors than to 
trustors or l)eneficiaries. Mr. Justice Miller said of it in 
Nichols c. Eaton, 91 E.S. 710, 23 L. ed. 254: 

“This doctrine is one which the English chancery 
court has ingraft(‘d upon the common law for the 
benefit of creditors, and is comparatively of modern 
origin. ’ ’ 

And later in the same pai-agraph the doctrine is expressly 
disapproved in th(‘ following language: 

“We also admit that theiv is a just and sound policy 
peculiarly a]q)ropi-iat(‘ to the jurisdiction of courts of 
equity to ])rotect creditors against frauds upon their 
rights, whether tlu'y l)e actual or constructive frauds. 
But the doctrine tliat th(‘ owner of property, in the 
free exercies of his will in disposing of it, cannot so 
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dispose of it, but that the object of his bounty, who 
parts with nothing in return, must hold it su])ject to 
the debts due his creditors, though that may soon de¬ 
prive him of all the benefits sought to !)e conferred by 
the testator’s affection or generosity, is one which we 
are not prepared to announce as tlie doctrine of this 
court.” 

There was no fact or condition in Nichols r. Eaton supra 
of the remotest similarity to the facts involved in the 
present case. 

While the trial Court appears to have felt that Shelton 
V. King, 229 U.S. fK), oT L. ed. 1080 sup])orted the conclu¬ 
sion reached, we are satisfied tliat case is not to be so con¬ 
strued. It is not in conflict witli the te.Kts that we liave 
heretofore quoted, nor to the cases cited in support of tln^ 
texts. It is well h(‘re to review the facts involved in 
Shelton r. King. That was an action to terminate a trust 
under the will of Anna Smith Mallett, tlie matiu-ial clauses 
of which as quoted by Mr. Justici* Lurton are: 

' *‘3. 1 give, bequeath and devise to Jean Louisa, 

Anna Gertrude, and Robert Ifliilo Shelton, being the 
children of my cousin John Consider Shelton, de¬ 
ceased, all of Bridgeport. Connecticut: the sum of 
Seventy-five Thousand dollars, being Twenty-five 
Thousand to each. 

“10. I give, bequeath and d<‘vise all the rest, residue 
and remainder of my estate, riud and personal where¬ 
soever and whatsoever, of which I may dic^ possess(‘d 
to the aforesaid J(‘an Louisa, Anna Gertrude, and 
R. Philo Shelton. 
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Codicil. 

*‘In addition to Frank B. King, whom I have ap¬ 
pointed executor of this, my last will and testament, 
I wish to appoint Wm. H. Saunders, of the firm of 
Win. H. Saunders & Co., 1407 F Street, Northwest 
and George W. White, Paying Teller of the National 
Metropolitan Bank, co-trustees with the said F. B. 
King,—to hold in trust the legacies devised to Jean 
Louisa, Anna Gertrude and Robert Philo Shelton,— 
said trusteeship to terminate when these legatees 
shall receive their portions of my estate. 

“And it is my further will that these legacies to the 
said Jean Louisa, Anna Gertrude, and Robert Philo 
Shelton, shall be paid in full when the said Robert 
Philo Shelton shall reach the age of twenty-five 
years. ’ ’ 

It is apparent from the provisions of this will as found 
by the court “that the respective legacies are vested and 
absolute is undenial)le“, and that the only pur])Ose of the 
trust was that the legacies be held by the trustees until 
“Robert Philo Shelton shall reach the age of 2o years” 
upon which event the legacies were to be paid to the 
beneficiaries. 

The action was brought by the three legatees, Jean 
Louisa in her own right, she having become 21 years of 
age, and Anna Gertrude and Robert J^hilo, by their 
guardians, to tei’ininate the trust, relying upon the English 
rule that the legacies having vested, the provision that 
thev be withheld from the beneficiaries after thev reached 
21 years of age was void. The Court as in the case of 
Nichola v. Eaton, supra, held the English rule was not 
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available, that the trust was in all respects valid, and ap¬ 
proved the judgment of the lower court dismissing the 
action. This review of facts shows there is notliing in this 
case which militates against appellants' position here. 

An instructive paragraph in this opinion is found at 
page 96 and we feel before leaving the case we should 
quote as follows: 

“The objects of the bounty of the testatrix were dis¬ 
tant kinspeople. Besides their postponed legacies 
they were given the residuum of the estate. What 
that was does not appear. Lt is not claimed that they 
are in want, nor that anything has happened since 
the will which was not anticipated by the testatrix, 
and no special reasons are claimed for terminating the 
‘ trust because of new conditions which she did not take 
into account, in Sears v. C’hoate, 146 Mass. 395, 4 
Am. St. Rep. 320, 15 X.M. 786, a situation arose after 
the will, which the court thought liad not been con- 
' templated by the testator, and for which no provision 
had been made. The court therefore saw in that a 
reason for terminating a like trust. In the case at 
! bar no ground, aside from the alleged illegality of the 
trust, is suggested for defeating the wishes of Miss 
Mallctt, other than that it will be convenient and will 
save the cost of continuing the trust.'’ 

' The lower Court in the instant case referred also to 
Claflhi V. Claflin, 149 Mass. 19, 20 N. K. 454, as support¬ 
ing its conclusion. That case presented for construction a 
will in which the testator directed his trustees: 

‘ “to ])ay to my wife, Mary A. Claflin, one-third part 
of the proceeds thereof, and to pay to my son Clarence 
A. Claflin, one-third pai’t of the proceeds thereof, and 
to pay the remaining one-third part thereof to my son 
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Adelbert E. Claflin, in the manner following, viz.: 
Ten thousand dollars when he is of the age of twenty- 
one years, ten thousand dollars when he is of the age 
of twenty-five years, and the balance when he is of the 
age of thirty years.” 


When Adelbert E. Claflin became 21 years of age the 
trustees paid to him $10,000.00 as the will commanded. 
Prior to the time he became 25 years of age he commenced 
an action to compel the trustees to pay him the remainder 
of the trust fund and judgment went against him. 

The language of the will involved in the Claflin case 
does not greatly differ in its legal aspects from the 
language involved in the will in Searti v. Choate which we 
have heretofore cited, decided by the same Court, Chief 
Justice Martin writing the opinion shortly less than a year 
before. In the Claflin case Sears v. Choate was neither 
overruled nor criticized. We quoted extensively from the 
opinion in the Sears case for the reason that it appears to 
us that its reasoning is sound and logical and strictly in 
accord with equitable principles. It is significant also that 
Sears v. Choate has been in many other jurisdictions 
within late years cited and quoted and relied upon where 
similar facts were involved. 

Weitson V. Watson, 223 Mass. 429, 111 N.E. 904, was also 
referred to as supporting the views of the lower Court. 
We pass that case with the observation that the will there 
being interpreted, in terms absolutely prohibited distribu¬ 
tion of the assets or termination of the trust prior to the 
event fixed in the will. The (luestions there involved were 
not akin to the questions presented in this case. 
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Reference was also made to Section 337 of Restatement 
af the Laiv of 2'rusts and that section we have heretofore 
quoted. We think it is an accurate statement of the gen¬ 
eral rule and is in liarmonv with the texts and other 
authorities cited herein. 

The proposal that the termination of a trust he accele¬ 
rated always recognizes that the trust oi* some part of it 
is still in effect and the inquiry is: Will justice be better 
served l)y its continuation or by its termination? The 
answer to this question must be found in the facts of each 
particular case. The i‘ule is not that a trust cannot by 
decree be terminated until all of its purposes, major and 
incidental, have been accomplished, for wlien that stage is 
reached the trust automatically terminates and decree of 
termination is not reciuired. In such event, if trustees con¬ 
tinue to hold the assets, the proper action is one to compel 
delivery. 

It is now urged that what remains of this trust should 
in all good conscience be terminated, for it is believed 
that there remains no ‘^material i)urpose of the trust’’ 
and that every substantial and material object of the 
testator has already been accomi)lished. 

In the Bank of A}ner}ca case those ai)pellants,—there, 
petitioners,—asked the Court to direct the distribution 
to them of the then accumulated income. They did not 
ask for a termination of the trust or distribution of the 
i corpus, for at that time the principal objects of the trust 
had not been accomplished. They were minors and their 
father, James ^IcDonald, Jr. was alive and it was and 
■is their view that the trust lived and died with James, 
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Jr. Upon the facts then existing they were not entitled 
to ask that the trust be terminated. On the existing facts 
it is their belief that the trust has been terminated and 
that if wrong in this thev are certainlv entitled to have 
it terminated. 

Dated, San Francisco, California, 

March 8,1939. 

Respectfully submitted, 

Ralph D. Quinter, 

Attorney for Appellants. 

U. S. Webb, 

Hester Webb, 

Proctor K. Perkins, 

Of Counsel. 
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Graydon, Substituted Testamentary Trustee, Un¬ 
der the Last AVill and Testament of James Mc¬ 
Donald, Deceased. 


BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 

This is an appeal from a judgment by the Court be¬ 
low interpreting and applying two former decisions of 
this Court construing certain clauses in the holo¬ 
graphic Will of James McDonald, Sr., formerly a resi- 


I 
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dent of the District of Columbia who died therein Jan¬ 
uary 13th, 1915, leaviiii*’ a larg'e estate consistin'*- al¬ 
most entirely of personal i)roperty. In addition to his 
widow, C'harlotte Jane Isabelle McDonald, the testa¬ 
tor was survived by a son, Janies McDonald, Jr., who 
was married and had one son, Janies McDonald, 3rd, 
born Seiiteinbcr lOth, 1913, and a sc'cond son, Kobert 
Alexander McDonald, cu I'cutrc sn im-rr, who was 
born May 12th, 1915. The Last Will of the testator 
was executed June 2()th, 1913, about three months be¬ 
fore the birth of Janies McDonald, 3rd, and was sup¬ 
plemented by a Codicil executed A])ril 14th, 1914, aj)- 
proximately eii^ht months after said event. Tin* Will 
and Codicil were duly admitted to ])robate and record 
and are set forth as Exhibit A to the Bill of (’omplaint 
(R. 23-32). 

As usual with Wills drawn bv lavmen without the 

* « 

assistance of counsel, this Will has i»:iven rise to much 
litigation in the Courts of the District of Columliia 
and the present apjieal calls for a reconsideration of 
the decisions of this Court in McDovaJfl v. Maxnvcll, 
et al. (56 A])]). D. C. 287; 12 F. (2d) 822) and in Full on 
Trust Com pan If of Xciv York, et al v. Bank of America 
of California, as AnciUarif (iuardiau, etc. (60 Ap]). 
D. C. 240; 50 F. (2d) 1005). The Bill of Comi)laint 
recites verbatim the language of the decisions in these 
cases (R. 5-10). 

The ap])ellees (plaintiffs below) administered the 
trust ])rovisions of the Will of said testator as con¬ 
strued by and in strict accordance with the rules laid 
down for their guidance in said decisions, withheld 
all of the y)rincipal of the trust, paid over to the testa¬ 
tor’s son, James McDonald, Jr., the total income upon 
his vested interest in an undivided one-half of his 
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father’s estate, retained the income on the vested in¬ 
terest in the reniainino: one-half for his sons, the a])- 
pellants James McDonald, 3rd, and Kobert Alexander 
McDonald,—less certain annuities and allowances for 
their education and maintenance authorized bv the 
lower Court,—and reg:ularly submitted their Accounts 
to the Court below (which had reserved and retained 
.iurisdiction of the cause) for a])proval. 

The death of James McDonald, Jr., July 2nd, 1936, 
ii'ave rise to con(1ictini>' claims from the Kxecutor of 
his Will, William H. Langroise; his widow, Lula B. 
McDonald, and his said sons, which made it necessary 
for the ai)pellees to institute the ])resent proceeding- 
for a further construction of the testator’s Will and 
the interpretation of the aforesaid decisions of this 
(’ourt. Th(‘ caus(‘ came on for hearing before Mr. 
Justice Adkins and resulted in a deci-ee July 16th, 
193S (K. 74), in which the (’ourt held (a) that the 
vested share of said Janies ^IcDonald in one-half of 
the trust estate created by his father’s Will was not 
divested by his death and that the principal thereof, 
less deductions set forth in the decree, was payable to 
his Executor, said William H. Langroisc; (b) that dis¬ 
tribution of the vested share of his two sons, James, 
3rd, and Robert Alexander McDonald, also was not 
subject to divestiture and that payment of the princi¬ 
pal as well as the accrued and accruing income from 
their share, less annuities and payments authorized 
to be made therefrom by certain orders of the Court 
below, was not accelerated, although each of them had 
reached his majority. 

From this decree, because of the large amount di¬ 
rected to be turned over, the important question of 
div’estiture inv’olved, and the fact that the Court had 
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definitely held that Clauses N, 0 and P were invalid, 
the appellees prayed allowance of a s})ecial appeal to 
this Honorable Court August 9th, 1938, which was 
denied without oi)iiiion. 

Thereafter, upon the approval of the Account sub¬ 
mitted as Exhibit B with their Bill of Complaint (R. 
11-14), the share of said James McDonald, Jr. was de¬ 
livered to his Executor and bv order entered in the 
Court below December 12th, 1938, the commissions of 
the appellees for their services as Trustees and al¬ 
lowances to their counsel were fixed and authorized to 
be deducted from the fund specially reserved in the 
decree of July 16th, 1938. The share of the appellants 
in the princii)al of said trust fund and the unexi)ended 
balance of the income from their trust share as shown 
by said Account, as directed by Paragraph II of said 
decree of July 16th, 1938, has been withheld by the 
a])pellees and from so much of the decree below as di¬ 
rects that it shall be retained, appellants have ap¬ 
pealed and insist here on the errors assigned below 
(R. 77), which present for reconsideration and exami¬ 
nation said decisions of this Court in 56 App. D. C. 
287 and 60 App. D. C. 240, supra. 

QUESTION FOR DECISION. 

As the Bill of Complaint indicates, the amount in¬ 
volved is very large, the questions raised novel and im¬ 
portant, and the primary (jiiestion for determination 
is whether this large trust fund shall be retained as 
heretofore directed by this Court or whether, in view 
of the death of James McDonald, Jr., its distribution 
to the appellants should be accelerated, in whole or in 
])art, by a modification of the previous decisions of 
this Court. 


0 


ARGUMENT. 

In the argument of the case below, the appellees, 
through their counsel, infonned the Court that the 
death of Janies McDonald, Jr., had effected a funda¬ 
mental change in the conditions existing when the de¬ 
cisions of this Court were rendered and although they 
desired to preserve an attitude of strict neutrality 
without anticipating the actions of either the Court 
below or of this Court in a matter of so much impor¬ 
tance, their counsel had advised them substantially as 
follows: 

1 . That Clause M of the testator’s Will was valid 
and gave James McDonald, Jr. and his two sons equal 
vested interests, vesting on the death of the testator, 
with distribution postponed until a period which 
might be .30 years after the death of the testator; 

2. That this Court, in its decision reported in 56 
App. D- C. 287, did not decide whether the vested in¬ 
terest of Janies McDonald, Jr. was subject to divesti¬ 
ture in the event that Janies should die before the pe¬ 
riod of distribution arrived and that it had not passed 
ui)on the validity of Clause N of the testator’s Will; 

3. That the death of James, Jr. before the arrival of 
the ])eriod of distribution made it necessary to decide 
whether the estate so vested in him became divested, 
/. r., wild her his vested interest passed under his Will 
or remained in the trust, and, if it remained in the 
trust, whether it should be administered under Clause 
X, if said Clause was not invalid, and if invalid, it 
would become necessary to determine the effect of such 
invalidity; 
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4. Tlint tlio tostiilor ovklcMitly intoiuled that if 
Janies should die boforo the ])eriod of distribution his 
estate sliould be divested and administered under 
(’lause X (() and P); l)ut if (’lause X were invalid, it 
niig-ht be imjiossible to g’ive effect to such intcmtion; 

5. That Clause X providc*d that on the death of 
James before tlie time fixed for distribution, l(‘avini;- 
a widow and issue, the estate should jro at tlie period 
of distribution one-third to the widow and two-thirds 
to the issue; that Clause M (which made no provision 
for a widow), when it referred to the children of 
Janies, had been construed to mean the two children 
living at testator's death; but Clause X speaks from 
an event expected by the testator to happen after his 
death as well as after the death of James and the word 
“issue” may not have meant children living at testa¬ 
tor's death and mav have meant children and'or issue 

* 

of children of Janies living at James’ death; 

6 . That under Clause i\I, the gift was held valid by 
confining the class to those living or in being at the 
testator’s death, but that under Clause X, you cannot 
confine the class to those living at testator’s death, as 
X was not necessarily then to become 0])erative,— 
therefore as the class may inc-lude or may be confined 
to those born more than *21 years after the testator’s 
death, X may be invalid. 

The Court below may or may not have been ini- 
])ressed with this expression of the oiiinion of counsel 
for the Trustees, but after giving the whole matter 
careful consideration. Judge Adkins reached the con¬ 
clusion that ('lauses X, 0 and P were invalid (K. (JM); 
that the trust estates vested in Janies and his sons, re- 



7 


spectively, under M were not divested upon liis death; 
that Janies’ one-half undivided interest in the ])rinc*i- 
pal was distributable to his Executor, but that the re- 
inaininu’ ()n{‘-half of the principal of the trust estate 
and the unexpended accumulation of income there¬ 
from, as well as the current income, should he held for 
the ajipellants until the oldest child reached the aj?e of 
^10 years. 

The Court below adhered to the opinion and carried 
into elVect the mandate of this Court, and if, because 
liic ai'peliniils !iav(‘ now icaclu*(l tlieii* i.iajorily, or for 
anv other reason, it has become necessarv to modifv 
the former decisions, this Court alone can make such 
modification. 

In vi('w of the positive lanju’uaii’e of the Will, and the 
interpretation placed thereon by this Court, the Trus¬ 
tees feel that they must be protected by a final authori¬ 
tative decision determinin.s: whether the lang-uaj>'e of the 
Will governs literallv and in anv event, or whether it 
was intended to be confined to the case then presented 
at a time when James, Jr. was living and Clause M 
alone was ojierative. 

It is apparent from a reading of the Will and Codi¬ 
cil taken together that the testator desired to protect 
his son James bv giving him a liberal annuitv for him- 
self and additional annuities for each of his minor 
children to be ])aid to him during their minority and 
to be i)ai(l to them after they had reached the age of 

twentv-one. The testator realized that his son was 

* 

not ca])able of managing his large estate and might 
prove to be a spend-thrift and unless the estate were 
})reserved in trust there might be nothing left for his 
grandchildren. If the son had ])revailed in his origi¬ 
nal suit seeking to destroy the trust provisions of his 
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father’s 'Will, the testator’s fears would have been 
realized and there would now be nothinp; left for the 
appellants. The enormous aceuniulation of income 
I)aid to Janies, Jr. as a result of the decision of this 
Court in 56 Apj). D. C. 287 was quickly dissipated and 
at his (.leath he was deeiily involved in debt, (K. & 

41) and if his share in the principal had not been with¬ 
held by the C’ourt’s decision his creditors as well as 
his children would have suffered. 

Tt is eiiually ])lain that the testator intended that if 
Janies should die before the time for the division and 
(listrilnition of the trust fund arrived the trust estate 
should be distributed under Clause X, but for the rea¬ 
sons indicated above, this (’lause has been rej^arded 
bv the Trustees and their counsel as of doubtful va- 
lidity and we think properly held to be void by the 
Court below. 

This leaves for present consideration and decision 
only the question whether or not by the death of 
James the distribution of the shares of his children 
liecame accelerated. The intention of the testator in¬ 
dicates the contrary but his intention, of course, must 
be controlled by established legal princiides. 

'Whatever the rule may be in other jurisdictions, 
where s])endthrift trusts are not favored, it is unde¬ 
niable that under the law of this District as settled by 
Mr. Justice Liirton's decision in Shelf on v. King (229 
U. S. 90), a testator, in the free exercise of his bounty 
and for the protection of his beneticiaries, may iiiqiose 
restrictions and limitations upon his gift provided he 
thereby does not violate the rule against penietuities. 
In Shelton v. King, the Court pointed out that there 
was “no iiretense of ])er])etuity” and “creditors are 
in no way concerned,” further saying that 
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‘*if the testatrix saw fit to have this fund accumu¬ 
late in the hands of trustees and thereby postpone 
the enjoyment of her gift, why shall her will be 
disi-egarded ? The restriction she imposed may 
l)rotect her l)ounty against ill-advised investments 
and waste or extravagance. She did not under¬ 
take to guard against alienation, except in so far 
as the alienors will take subject to the same post¬ 
ponement of payment. * * * single re¬ 

striction she imposed upon her gift was that the 
legacies should not be paid until the time named, 
and in the meantime should be held in trust.” 
(Op. p. 95) 

In Shelton V. King, the Court also held that the re¬ 
spective legacies were v'ested and absolute and that 

“no other ])ersou has any interest in them, and 
if the trustees should disregard the time of pay¬ 
ment and pay over to each legatee his or her leg¬ 
acy when they are competent to give a valid dis¬ 
charge, there would be no one who could call them 
to account. But the trustees, having regard for 
the express wish of the testatrix, have refused to 
terminate the trust, and the object of this pro¬ 
ceeding is to compel them to pay over the shares 
of the legatees as they reach the age of twenty-one 
years.” (Op. p. 94) 

After fully reviewing all of the leading English and 
American decisions, the Court concludes: 

“In the case at bar nothing has happened since 
the will which was not anticipated by the testa¬ 
trix. The case falls, therefore, precisely within 
the later case of Clafiin v. Claflin (149 Mass., 19). 
There is no reason for declaring the trust invalid. 
There is no higher duty which rests upon a court 
than to carry out the intentions of a testator when 
the provision is not repugnant to settled prin¬ 
ciples of public policy and is otherwise valid.” 
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Ill the instant case, as shown by the Bill of Coni- 
])laint, nmeh has hapiiened since the Will of the testa¬ 
tor was executed which was not anticipated by liini or, 
if anticipated, which he was unable, as a layman iire- 
})aring- liis own Will, to provide for in a leiially en¬ 
forceable manner. 

In its decision in 5() A])]). 1). C., this (’ourt aiiplied 
the well established rule upholding- what was gooil 
and discarding what was l)ad in the Will, thereby con¬ 
fining- the trust provisions to the first sentence of 
Clause M; Iml did not delinitely pass upon (Manses X, 
0 and P, which provided for the disposition of the 
estate upon the death of .James and or his chiklren. 
In their brief in that case, counsel for the Trustees 
said that “if the secondary purposes of the testator, 
as indicated in the subsecpient jirovisions, should here¬ 
after be found to be obnoxious to any established prin¬ 
ciple or i-ule of law, they must be stricken out and the 
primary purpose of the testator carried into effect” 
(citing- Lai/flraut v. Jordan, 27) Aiip. I). C. 2‘Jl, 203 
U. S. 56; Washington Loan <& Trust Com gang v. Ihuii- 
iitoud, 51 A])p. D. C, 260; llazcu v. American Security 
and Trust Company, 41) App. D. C. 207, and other au¬ 
thorities). 

When the decisions of this Court in 56 App. D. C. 
and 60 App. 1). C. were rendered, .lames, .Jr. was living- 
and it would have been premature for the Court to 
anticijiate that he might die before the time fixed for 
the division and distribution of the trust estate. Uiion 
the death of .Tames, .July 2nd, 1036, it became neces¬ 
sary for the Trustees of the estate to ask the Court to 
decide what effect his death had upon the tiiiie fixed 
for distribution. Clause X was plainly designed by 
the testator to provide for this contingency, but for 
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the reasons hereinbefore indicated, the Trustees and 
their counsel had serious doubts rej*ardini>' its validity, 
and the widow of Janies, Jr. as well as his two sons— 
the parties iiriniarily entitled to take under Clause N 
—demanded that the trust be terminated and the funds 
in the hands of the Trustees be immediatelv distrib- 
uted under (Mause M as construed and restricted by 
this Court in 56 App. D. C. 

The Court below having reached the conclusion that 
Clauses X, 0 and P were invalid, the first sentence of 
Clause j\I alone remained to limit the duration of the 
trust. The first sentence of Clause M says that the 
trust shall endure “until the oldest surviving one shall 
reach the age of thirty years when if James is still 
living the estate shall be divided as follows: one-half 
shall go to James and the remaining one-half shall be 
divided between the childi-en share and share alike.” 

Thus, we have the time designated for the termina¬ 
tion of the trust dependent not upon one but two 
events—the oldest sui’viving child reaching the age of 
thirtv and James being alive. James having died and 
Clause N having been declared invalid, it becomes nec¬ 
essary for this Court to decide whether the trust shall 
continue in whole or in part until the oldest child of 
James reaches thirty years of age or whether the 
trust share of these children shall now be paid over to 
them. 

Appellants rely upon the doctrine of acceleration 
and in the brief of counsel for the Appellees filed in 
this Court when the case of McDonald v. MaxwclL 
supra, was under consideration, it was admitted that 
“the time designated for the subsequent division of 
the testator’s estate mai) he accelerated by the death 
of James and/or his oldest surviving or first born 
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child” (citing ClarJi v. Tennyson, 83 Md. 85, and other 
cases). The Court below has enforced this doctrine 
and directed the ])aynieiit of the principal of the 
share of Janies McDonald, Jr. to his Executor, and 
even if this Court should conclude that the separate 
trust for the children of Janies did not terminate with 
his death and that the principal of their share must be 
held until the oldest child reaches the age of thirty 
years,—the aiipellants now having reached their ma¬ 
jority and having families to support,—the Court may 
consider that a logical extension of the rule laid down 
in 5() Ajip. D. C. would entitle the appellants to the in- 
comc from their vested share, in the absence of any 
specific direction in the Will that such income must he 
aeennndated. Such a solution would carry out to a 
partial extent the testator's desire to protect his grand¬ 
children from their own improvidence and would pre¬ 
serve for them the very large principal of their trust 
share. 


Respectfully submitted, 

P'’redekic D. McKenney, 
John S. Fhvnnery, 

G. Bowdoin Craighill, 
Attorneys for Appellees. 
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James McDonai.d, III, and Robert Alexander 
McDonald, Appellants j 


V. 

Fulton Trust Company of New York (a corporation), 
Surviving Testamentary Trustee, and 

Joseph S. Graydon, Substituted Testamentary Trus¬ 
tee, under the last will and testament of James 
McDonald, deceased. Appellees. 


RESPONSE OF APPELLEES TO APPELLANTS’ 
PETITION FOR REHEARING. 


Now come the Appellees above named, and by way 
of reply to Appellants’ Petition for a Rehearing and 
for modification in essential particulars of the per 
curiam opinion filed herein, say that they do not op¬ 
pose the granting of said Petition, but oii the contrary, 
concur therein for the purpose of more clearly defin- 
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ing their future course of administrative conduct and 
their afiSrmative duties as Trustees. 

1. By way of specification, these Appellees respect¬ 
fully point out that the statement in the instant per 
curiam opinion to effect that this Court in Fulton 
Trust Company of New York, et al. v. Bank of Amer¬ 
ica of California (60 App. D. C. 240, 50 Fed. (2d) 
1005), held that the testator’s grandchildren, James 
McDonald, III, and Robert Alexander ^McDonald, 
“should receive only fixed annuities, and not the entire 
income from their shares of the estate, until they sev¬ 
erally reach the age of 30'* (italics supplied), unless 
modified, may lead to misunderstanding, confusion 
and further litigation. The District Court below, the 
Trustees and all other parties interested in the Estate 
have understood and interpreted the decision of this 
Court in McDonald v. Maxivell (56 App. D. C. 287; 12 
Fed. (2d) 822), as limiting the duration of the trust 
by the first sentence of Clause M of testator’s will 
**until the oldest surviving one** of the appellants 
“shall reach the age of thirty (30) years, when, if 
James is still living, the estate shall be divided as fol¬ 
lows; one-half (V 2 ) shall go to James, the remaining 
one-half (^/^) shall be divided between the children 
share and share alike”, thereby, and as we have al¬ 
ways understood, for the very purpose of avoiding the 
possibility of perpetuity under and upon application 
of the provisions subsequent, to the first sentence of 
Clause M, which subsequent provisions are ambiguous, 
and were bv the testator himself made a constituent 
part of Clause N if and when said Clause N, if valid, 
might become operative. 

The Guardian ad litem (Mr. Ralph D. Quinter) of 
the Appellants hero, in his brief (p. 8) in behalf of 
said Appellants filed in the Bank of America case, 60 
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App. I). C. 240, expressly interpreted for the purposes 
of that case, and as indeed applicable in the present, 
the decision of this Court of Appeals in McDonald v. 
Maxwellf 56 App. D. C. 287, as follows; 

“This court, having all the facts before it, and 
for the avowed purpose ‘of having a just regard 
to the rights of all parties in interest, and spe¬ 
cially to the rights of the infant defendants’, di¬ 
rected in its opinion that a decree be entered be¬ 
low declaring that James McDonald took a pres¬ 
ent vested interest in the undivided one-half of 
the testator’s estate, and that prior to his right 
to receive the corpus when his oldest child living 
at testator’s death shall reach the age of thirty 
years, he was entitled in addition to the annuity 
provided for him by the codicil of the will to the 
cash income upon the said one-half interest ac¬ 
crued and to be earned in the future. This Court 
further decided that the minors, James McDonald, 
III, and Robert Alexander McDonald, were en¬ 
titled to a present vested interest in the remaining 
one-half of the estate, to be divided equally among 
them, the division and distribution to be made 
when the oldest of said children shall reach the 
age of thirty years It expressly provided a dis¬ 
tribution of income in the case of James Mc¬ 
Donald and made no such provision in the case of 
the minors.” 

2. Again, in the second paragraph of the instant 
per curiam following the declaration that “Clauses 
M and N of the will show that the testator sought to 
provide a trust for his grandchildren until they should 
reach thirty, whether or not Janies Jr. should die in 
the meantime”, it is said, “We need not decide 
whether Clause N is valid.” If by this it is meant 
that decision is not called for because by necessary 
implication from the terms of opinion and decision in 
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Maxwell v. McDonald^ 56 App. D. C. 287, reiterated in 
Fvlton Trv.st Compayiy, et al. v. Bank of America, etc., 
60 App. D. C. 240, and expressly followed by the Dis¬ 
trict Court in the instant case;—see Record in pres¬ 
ent case at page 60: 

ii* m * j effect of the decision of the 

Court of A])poaIs (Maxwell v. McDonald, 56 App. 
D. C. 287) is to hold that the interests of the son 
and two grandsons not only vested but is (are) not 
subject to be divested by death or any other event, 
and I think thr effect of that decif^ion is to hold 
invalid all other trust provisions (necessarily in¬ 
cluding N) of the will, which are inconsistent 
with'it”, 

N is to 'be taken as non-operative,—we respectfully 
suggest that the per curiam opinion should be so modi¬ 
fied as to include a statement to that effect. 

3. As indicated in the last paragraph of the brief 
of counsel for the Trustees in the above-entitled cause, 
said Trustees interpose no objection to a modification 
of this Court’s decision in said Bank of America case 
to enable the incouie of the aj)pellants (both of whom 
have now reached their majority), to be paid to them 
respectively, the principal of their several shares to 
be held until the oldest child reaches the age of thirty 
years; but, as pointed out in the brief of their counsel, 
appellees are powerless to make such a distribution of 
income volmitarihj in view of the previous decisions 
of this Court. 

Respectfully submitted, 

Frederic D. McEIenxey, 
John S. Flannery, 

G. Bowdoin Craighill, 
Attorneys for Appellees. 




